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SLC,  UTAH,  WEDNESDAY,  OCTOBER 28 ,  L992 ,  L0:30 A.M.

PROCEEDTNGS

lllR. CARTER: WeII, as promised, that takes us back

to agfenda item number one. I don,t see counsel for the

Division in evidence yet, but let me call the matter up

and we'II hear from Mr. Kingston and determine how we

ought to proceed given these circumstances.

Now is the tirne and place set for hearing in Docket

No.  92-O4Lt  Cause No.  ACT/015 /A25 in  the mat ter  o f  the

Board Order to Show Cause Re: Potential Pattern of

V io la t ions,  Inc lud ing Not ices o f  V io la t ion N91-35-L-1

and N91-2 6-7-2 (#27, Co-Op Mining Company, Bear canyon

Mine,  ACT/015/O25,  Emery County ,  Utah.

Appearing for the respondent in this matter is Mr.

CarI  Kingston and I t l l  wai t  for why dontt  you come

forward Mr. Kingston, and Itm waiting now for a

representative of the Division.

MS.  L ITTIG:  We' re  dr ive l ing in .

MR. CARTER: Mr . Richards has j oined lJs .

MS. LITTIG: Tom wi l l  be here momentar i ly.

ltR. CARTER: AIl r ight. It appears that we're

almost on track, if you,l l  indulge us another minute or

two.

MS.  L ITT IG:

Distr ict Court.

Sorry, w€ just came from Third
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l[R. CARTER: You ran over from court .

Mr.  Mitchel l ,  th is is t imely.  And appearing for the

Division in this matter is Thomas Mitche1l. Is there

anyone else present who would like to be heard in

conjunction with this matter?

ll lR. APPEL: Chairman Carter, I may wish to speak at

the end.

l[R. CARTER: Please identify yourself .

MR. APPEL: Itm with the North Emery Water Users

Associat ion and Cast le Val ley Special  Distr ict  Services.

'I would l ike to preserve my right to speak at the end.

MR. CARTER: That's Jeffrey Appel, for the record.

That wi l l  be f ine.

l[R. APPEL: Thank you.

MR. CARTER: Anyone else?

MR. KINGSTON: I  wi l l  have two witnesses,

Mr.  Chairman.

MR. MITCHELL: Are we ready, your Honor?

MR. CARTER: Let 's we' I l  turn f  i rst  to

Mr. Mitche1l. f understand this matter is before us on

an appeal of adrninistrative action by the Division or is

this a

MR. MITCHELL: No, i t ts not real ly an appeal.

l[R. CARTER: AIl r ight.

l[R. MITCHELL: The posture this comes to you in is
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a rev iew by the Div is ion o f  a  ser ies  o f  f ina l  N.o .V.  ts

which have been completed and, ds you are aware, under

the statute the oivision is required periodically to

review each operatorts N.O.V. ts,  determine whether or

not therets a pattern of  v iolat ions, so whatts in f ront

of you is the fact the Division has gone through that

review and after going through that review has

ident i f ied  a  number  o f  N.O.V.  ts  which,  &s I  say,  are

final which means that what you don't have in front of

you is you dontt  have the facts of  that N.O.V. in terms

of are they true, are they not t rue, is the N.O.v.

properly issued, not properly issued, were the points

for negligence, €t cetera correct, were the

characterizations of the violation correct.

. Those things are all I '  1I use the legal term

res judicata.  Theytre done. They're unappealed. They

are final. The only thing you have in front of you is a

review of the Divisionrs essentially administrative bean

coun t ing ,  i f  you  w i l l ,  o f  numbers  o f  N .O .V . ' s

relatedness. Relatedness is a factual issue and degree

of negligence and the degree of negligence is in front

of  you. I t 's  k ind of  hard to say exact in fact ,

nobodyts ever done one of these before in the State of

Utahr so we dontt  have a lot  of  history of  th is.

Relatedness , €rs I say, is f actual . The degree of

6
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negl igence, ds I  said,  has been f inal ized in the

N.O.V . ' s  so  tha t t s  no t  an  i ssue  i n  f ron t  o f  you .  I

guess in the broad sense, looking at relatedness in

terms of the f inal assessrnent which is, as I say, f inal

and unappeal of negligence is probably relevant to some

degree in terms of relatedness.

What I am going to do today is I 'm going to put on

testimony and put documents in front of you through

Joe Helfr ich.  Essent ial ly what they're going to be, f 'm

just going to give you a l i tt le road map in advance.

The first is going to be a computer printout during the

relevant t ime period from the Division's data base which

t racks N.o.V" 's  for  th is  purpose and the ru le  and

solvent rule and statute concerning the pattern of

v io la t ion.

Then I  w i l l  g ive  you three N.O.V.  ts  which were

issued and which were finalized and not appealed. Then

I will give you the document which triggered the

Division's actions with regard to Co-op from the

director who went along with the agent for Co-Op.

Mr. Owenst response seeking a hearing, informal hearing

on this matter, internal memorandum which essentially

shows you the procedure which is neither rule nor

statute but rather internal procedure followed.

Then the I will give you the document which was
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set the hearing for the potential pattern, and then

finalty I wil l  give you the findings document which is

nothing more than the agency's f indings to this point on

which you must make your determination.

l[R. CARTER: A11 right. And I think that it '  s

probably clear to everyone involved that the State will

have the burden of going forward and naking a

prirna facie case for the relief at the request of the

Board. Mr. Kingston, do you want to make a preliminary

opening statement?

MR. KINGSTON: Just briefly, Mr. Chairman. We do

dispute the basis upon which Mr. Mitchell is asking the

Board to make a determination, specif ically with the

f indings of  negl igence in this case. The regulat ion, I

think, is quite clear that the Board, not the Division

but the Board has to find that each one of the

violations considered here did occur and that the

negligence factor was unwarrantable or wilful.

Now i f ,  as Mr.  Mitchel l  supposes or presents,  i t  is

simply a matter of saying that's no longer an issue

because it wasn't appealed and the Division has already

made that determination, then the Board just as well

.close up shop. The Board under the regulations has to

determinate at least one of these violations at issue

today did occur and that the named factor is wilful or
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unwarrantable.

It[R . CARTER: Al l r ight .

l[R. MITCHELL: We can save that part .

MR. CARTER: Right.  okay, Mr.  Mitchel l ,  proceed.

MR. MITCHELL: f 'd l ike to swear my witness,

p lease.

JOSEPH C. HELFRTCH,

having been duly sworn was examined and testif ied

as fo l lows:

EXAMTNATION

BY MR. MITCHELL:

Q. Joe, I 'd l ike you to speak into this

microphone so everyone can hear you. Wou1d you please

state your full name and your posit ion?

A. Joseph C. Helf r ich; Regulatory Prograrn

Coordinator for the Division.

Q. Joe, what do you do with regard to patternsr

if anything, in your employrnent with the Division of

Oi l ,  Gas and Mining?

A. f  'm responsible for rnaking the in i t ia l

determination of three or more same or sirnilar

violations which would init ialfy constitute a pattern of

v io la t ions.

MR. CARTER: Could I get you to move the microphone

real  c lose? Great.
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THE WITNESS: Better? OKay.

BY I[R. MITCHELL:

Q. Do you, in the course of your employment, keep

a data base of f inal  N.o.V. ts which have been appealed

and upheld or not appealed and made final?

A. Yes, I  do, and I  make monthly evaluat ions of

that data base.

MR. MITCHELL: I believe we have premarked Exhibits

1 through 9 and I 'm going to have those passed out.

It[R. CARTER: Mr. Kingston, have you been provided

with a copy of these documents?

l{R. KINGSTON: I have not .

l[R. CARTER: We need at least another set.

lllR. Mf TCHELL: f think we t re set to do that .

trfR. CARTER: Okay, good.

(Whereupon Exhibit No. L was

marked for ident i f icat ion. )

BY II[R. MITCHELL:

Q. I ask you to look at what has been marked as

the Divis ion's Exhibi t  No. 1- and tel l  me what i t  is?

. A. That is a computer printout which reflects the

number of same or similar violations that have occurred

at a particular mining entity within the LZ month

per iod.

Q. How are we able to determine that? Is the ACT

L 0
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number 015 | O25 the permit number assigned to Co-Op?

A. That is correct.

Q. And is that how you track it in your data

base?

A .  Yes .

Q. Attached to that is a copy of a portion of the

Boardts rules and the State coal statute. Are these the

rules and statute that you looked at in perforning your

evaluation of same or sirnilar?

A .  Ygs .

Q. When you did that, did you reach any

conclusions during the time period from L2-L-9O through

t-L-g2?

A .  Yes ,  I  d i d .

Q. And what did you determine?

A. That the computer printout led me to believe

that there were three violations of the sirnilar nature

that had occurred at the Co-Op Mining Company's Bear

Canyon Mine.

Q. And would you tel l  me what N.O.V. numbers

those represented?

A.  No .  N91-35 -1 -1 ,  No .  N9L-20 -1 - -1  and  No .

N91-26-7-2 ,  v io la t ion two o f  two.

MR. LAURISKI: What was the first one you said?

T H E  W I T N E S S :  N 9 T - 3 5 - 1 - 1 .

L L
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(Whereupon Exhibit Nos. 2 4

vrere marked for identif ication. )

BY MR. MITCHELL:

Q. I show you Exhibits 2, 3 and 4 and ask you if

youtve seen those before?

A .  Yes ,  I  have .

Q. And what are they?

. A. They are written copies of the notices of

violation issued to Co-Op Mining Company.

Q. With regard to Exhibi t  No. 2,  what is the

status of that Notice of Violation?

A. That v iolat ion has been f inal ized.

Q. And what was it written for?

A. This v iolat ion was issued for the permit tee's

failure to conduct reclamation and rnining activit ies in

accordance with the approved plan.

Q. In fact, what actually did the permittee do

that he was cited for?

A. This resulted from the failure to include a

detail description of each road, instruction

constructed, used or maintained within the permit area

and failure to remove topsoil from the area being

disturbed.

Q, fn other words, h€ built a road without

putting it in his plan first?

L2
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A.  Ygs .

Q. with regard to Exhibi t  No. 3,  what was this

N .O.V .  w r i t t en  fo r?

A. This Notice of Violation was written for the

permittee's failure to operate in accordance with the

terms and conditions of the perrnit and all applicable

standards and reguirements and State prograrls r

specif ically f ai lure to subrnit all inf ormation required

by a Division worker.

Q. rn just plain languagre, why did they receive

th i s  N .  O .V .  ?

. A. There were a number of outstanding permittee

condit ions the operator didntt  address.

Q. In other words, there was a confl ict between

what was required under the what the plan needed to

reflect and what needed to be on the ground between the

two of those those two things?

A .  Ygs .

Q.  And was that  N.O.V.  f ina l ized and unappealed?

A .  Yes .

Q. With regard to Exhibi t  No. 4,  can you tel l  me

what that is?

A. This is a written copy of Notice of Violation

9L -26 -7  -2  .

Q. And what was it written for?

1-3
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A. Viotation two of two which is the subject of a

pattern determination.

Q. And that 's the third page of Exhibi t  3?

A' Yes. That was wri t ten for the permit tee's

failure to obtain Division approval before enlarging the

shop pad.

Q. In plain language does that mean that he

enlarged the shop pad without changing his permit and

getting Division approval of the shop application of his

plan and perrnit to do so?

A. That is correct.

Q.  And what  as  to  the three o f  these N-o.V. 's

represented by Exhibits 2, 3 and 4 | what about them

caused you to believe that there may be the potential

for a pattern?

. A. The similarity of the three violations was

reflected in the permittee's failure to conduct mining

reclamation operations in accordance with his approved

permit .

Q. In plain English is that another way of saying

he did things on the ground without modifying his permit

in advance of doing it?

A. That is correct.

Q. In other words, he had nothing in his permit

or his plan that allowed hirn to do that but he went

L 4
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ahead and did it first anyway?

A. Correct.

(Whereupon Exhibit No. 5 was

marked for ident i f icat ion. )

BY I[R. MITCHELL:

Q. Showing you Exhibit No. 5 | I notice that

you're not the author of that but have you seen it

before?

A .  Yes ,  I  have .

Q. And is that something that in your function

with the Division you would be copied on and use to keep

a record of a patterns proceeding?

A .  Yes ,  i t  i s .

Q. And what was the purpose of this letter?

A. The purpose of this letter was to provide

representatives from Co-Op Mining Company, in this

part icular case, Mr.  owen actual ly,  to not i fy him

that there hrere potential patterns of violation in his

mining operation.

.  A.  And d id  i t  re ference a  number  o f  N.O.V.  ts?

A .  Yes ,  i t  d i d .

Q.  D id  i t  re ference any o f  the N.o.V.  ts ,  wh ich o f

the three which we just discussed?

A. Yes, i t  represented each of those.

Q. Did Co-Op respond?

L 5
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A.  Yes,  they d id .

(Whereupon Exhibit No. 6 was

marked for identif ication. )

BY MR. MITCHELL:

Q. And I  ask you to look at  Exhibi t  No. 6.  Is

this the response to the Divis ion's rais ing that concern

with Co-Op?

A .  Yes ,  i t  i s ,

(Whereupon Exhibit No. 7 was

marked for identif ication. )

BY MR. MITCHELL:

Q. I ask you to lool< at Exhibit No. 7 . Are you

familiar with that?

A .  Yes ,  I  am.

Q. Does that show that it was copied to you?

A.  Yes ,  i t  does .

Q. And is this also a document that you keep in

the course of your function regarding review of patterns

of v iolat ions?

A.  Yes ,  i t  does .

Q. And what is the purpose within the program of

this document?

A. The purpose of this document is to let the

director of the Division know that there is potential

pattern of violations and the violations have all been

l_6
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f i na l i zed .

Q. And who is Lowel} Braxton?

A. He is the Associate Director for the piv is ion

of  Oi I ,  Gas and Min ing.

Q. Is he your immediate superior?

A .  Yes ,  he  i s .

. And does he conmunicate with the director? Do

you conmunicate with the director of these issues

through your superior Lowe1l Braxton?

A .  Yes ,  I  do .

Q. Attached as a rnulti-page document to Exhibit 7

behind this memorandum is a something entitled

Procedure for Determination of Pattern Violations. Are

you familiar with that document?

A .  Yes ,  I  am.

Q. And is this to your understanding and doing

your job regarding patterns of violation, does this set

out the procedure that the Division follows for

determining a pattern of violations?

A.  Yes ,  i t  does .

Q. And was this attached to the memorandum from

Lowell Braxton to the director for her use in

determining whether there was a potential pattern of

violat ions?

A.  Yes ,  i t  was .

L 7
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. A. At the end of document No. 7 | therets also a

document typed to Lowell Braxton from yourself dated

July 25, 1991. Was that the document which you provided

to your superior to begin the process of review by the

director and your superior?

A .  Yes ,  i t  was .

Q. Below that there it says Co-op Mining

Company and then shows violation issue dates and the

nature of violations, including who the inspector was'

the status, whether it was appealed or not appealed' and

the negligence assigned at the time that the penalties

vlere assessed; is that correct?

A .  Ygs .

Q. Is that a true and accurate representation of

who the inspector was, what the status was regarding the

appeal, non-appeal and how many negligence points were

attached for purposes of penalty?

A .  Yes ,  i t  was .

Q. Are negligence points something which may be

appealed by an operator prior to a penalty becoming

f ina l?

A.  Yes,  they are .

Q. Do they have two opportunities to appeal that?

A.  Yes,  they do.

Q. Is the first opportunity in the informal

l-8
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context with the Division?

A .  Yes ,  i t  i s .

Q. And is the second if they disagree with that

for any reason they have the opportunity to complete a

de novo hearing before the Board?

A .  Yes ,  i t  i s .

Q. Were any of these appealed to the Board?

A. No, they were not.

(Whereupon Exhibit No. I was

marked for ident i f icat ion. )

BY I{R. MITCHELL:

Q. I ' I1 show you now Exhibi t  No. I  and ask you i f

you are familiar with that?

A .  Yes ,  I  am.

Q. rs this a document which you would keep in the

course of your enployrnent with the Division?

A .  Yes ,  i t  i s .

Q. And what is it?

A. Itts a letter addressed to WendeII Owen and

Co-Op Mining Company from Dr. Dianne Nielson, Director

of the Divis ion.

Q. And what is what function does it provide?

A. It lets Mr. Owen know that the Division is of

the opinion that there is a potential pattern at his

Bear Canyon operation.

1 9
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Q. In other words, the pivision the Director

of the pivision, after reviewing your work, your

super ior ts  work  and the sub jec t  N.O.V.  ts ,  has

determines that there's reason to believe that the

permittee has incurred three or more violations and the

same related requirements of the State program of pernit

during a L2 month period?

A .  Ygs .

. a. And that based upon the record that each of

those violations individualty was caused by a permittee

either wilfully or through unwarranted failure to comply

with the requirements of the law?

A. That is correct.

Q. And are you aware whether or not this docurnent

was sent to Mr. Owen?

A.  Yes ,  I  am.

Q. And was it sent?

A.  Yes,  by  cer t i f ied  mai l .

Q. In response to that, did anything further

occur?

A. Yes, it did. on JuIy 8th of L992 there was an

informal hearing held at the Division of Oil, Gas and

Mining office providing Mr. Owen the opportunity to

speak to the three violations identif ied in the

potential pattern.

20



1

2

3

4

5

6

7

I

9

10

11

L2

13

L4

15

16

L7

18

19

20

2L

22

23

24

25

I
I
I
t
I
I
I
I
I
I
l_

E

ls
8

l;
IH

TL

lI
;

lg
I
I
I

Q. And he brought was able to bring witnesses

and other people who he thought would be helpful?

A. That is correct.

Q. And he was represented by counsel at that

time?

A.  Yes ,  he  was .

Q. As a result of that inf orrnal hearing, was

there a final conclusion and order issued by the

oivis ion?

A.  Yes,  there  was.

(Whereupon Exhibit No. 9 was

marked for ident i f icat ion. )

BY II[R. MITCHELL:

Q. And I  now ask you to look at  Exhibi t  No. 9.

Are you familiar with that?

A .  Yes ,  I  am.

Q. What is i t?

A. It 's a f indings document prepared by the

director regarding potential pattern of violations here

in  JuIy  I ,  L992.

Q. And in plain language what did the what did

this document find and conclude?

A. That there was a pattern at Co-op Mining

'Company t s Bear Canyon Mine.

Q.  And wi th  regard to  the three N 'O.V. 's  which we

2 t
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were looking at for that purpose, what did they

determine with regard to those three? Did aII three

hold up? Did one drop out? What happened?

A. Three violat ions remained in placel  however,  a

determination reflected that only two of them were

sinilar to each other and the third one was of a

aifterent nature.

Q. And so the Division dropped out one of them

and made a finding regarding two of them that there was

a pattern; is that correct?

A. That is correct.

Q. And what N.O.V. ts did he determine const i tuted

the pattern?

A.  N91-35-1-1  and N91-2 6-7-2 ,  v io la t ion two o f

two.

MR. MITCHELL: Mr. Chairman, Itd move to admit

Fxhibits 1 through g.

l l lR. KINGSTON: No objection.

MR. CARTER: A11 right, they' 11 be admitted.

MR. MITCHELL: f have nothing further in the way of

evidence to put at this t ime.

MR. CARTER: Let me allow Mr. Kingston to ask

Mr. Helfr ich any quest ions he's got.  Mr.  Kingston?

EXAMINATION

BY !{R. KINGSTON:

22
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Q. Mr. Helfr ich,  wi th regard to the violat ion

that was not considered a requirement pattern, your

testimony was that the reason it was not was because it

was not sirnilar to the other two. In fact, in the order

identifying that the degree of negligence would not

constitute wilfulness or an unwarrantable failure on

tha t  o the r  N .O .V .?

I think you'l l  f ind that language on page six right

towards the bottom.

A.  That ts  cor rec t .

. A. You didn't write any one of those three

violat ions, did you, Mr.  Helfr ich?

A .  No ,  I  d id  no t .

Q. Are you farnil iar with the circumstances that

led up to the issuance of those violations or did you

simply review the records that were in your off ice?

A.  I  d id  both .

Q. on Exhibi t  No. 3,  i f  yout l l  turn to that one

then, you testif ied that the reason that one was written

was because there were a number of permitting

obligations that hadn't been addressed, What particular

permitt ing obligations had not been addressed?

A. Without getting into the exact description,

which f 'm not fami l iar  wi th,  they were the subject of  a

Division order. That Division order outl ined a number

23
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of items that the permittee had allegedly had not

addressed andr ds a result, was the subject of

violation. They are identif ied on Exhibit 5 as numbers

eight ,  L4 ,  L7 and 18.

'  
a.  I 'm looking at  Exhibi t  No. 5.  Can you direct

my attention to where you're referring to?

A. To the five I believe your question was

with regard to the particular violation that was issued

for not complying with the Division order.

Q. Thatts right. And what my question to you

is: What were those requirements that had not been

addressed?

A. I  don' t  know the speci f ic i ty of  them, only by

reference to the number, and thatts on page three of

Exh ib i t  3 .

Q. Do you know the specif icity of the negligence

factor on either one of the other two violations that

were issued?

A. One with regard to negligence, they were

assessed and upheld in a greater degree, and I dontt

know the exact point value that was finally assigned to

each one.

Q. Do you know the process that was used by those

when you evaluated the negligence factor to determine

what degree of negligence was present?
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A.  Yes ,  I  do .

Q. Were you present when that was done?

A .  Yes ,  I  was .

Q. On the violat ion deal ing with the road, what

conditions existed that would constitute a wilful or an

unwarrantable f inding in that part icular N.O.V.?

A. The factors that would qualify for a greater

degree of negligence in that sense would be if there

were a violat ion of  a speci f ic permit  condit ion, i f  the

permittee had a prior knowledge of the situation, if the

permittee had been issued a violation prior to that

particular t ime and when the problem was identif iedr or

if there had been any documents or conmunication to the

permittee prior to any issuance of the violation.

Q. Letts go just  to the last  factor.  You

mentioned any documents given to the permittee prior to

that will put them on notice. What document was given

to the perrnittee prior to that violation being issued

that would put them on notice?

A.  I  dont t  know.

Q. Letts go to the one on the so-cal led existence

of the pad area. What factors were involved in the

issuance of that N.o.v.  that would lead you to bel ieve

that there was a greater degree of negligence than

ordinary negligence?
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A. The same ones previously stated.

. a. Can you give me any specif ics as to what

documentation would have been given prior to putting

thern on notice?

A. No. That would have been completed in the

very early stages of the assessment of a Notice of

Violation that has come to a conclusion under the

appeals process.

!{R. KINGSTON: I have no further questions.

l{R. CARTER: AIl r ight. Mr. Mitchell?

l{R. MITCHELL: Nothing further .

l[R. CARTER: Mr. Kingston? I assume then that

that 's the State's case in chief  and f  can al low

Mr. Kingston to proceed with his case of wi tnesses.

lllR. MITCHELL: That, s correct .

l l [R. CARTER: AII r ight, Mr . Kingston.

MR. KINGSTON: Mr. Chairman, the regulations

clearly provide that at such hearing, this being the

hear ing that  I 'm read ing f rom,  R45400-335.L00,  a t  such

hearing the Division wil l  have the burden of

establishing a prima facie case for suspension or

revocation of a permit based upon the clear and

convincing evidence.

I would submit that the clear and convincing

evidence has not been presented that there was any

26
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degree

Order

sought

negligence at all regarding these and the

Show Cause ought to be dismissed and relief

the Division ought to be denied.

![R. CARTER: All r ight. Mr. Mitchelt? I

anticipate wetl l take this motion to dismiss under

advisement and probably ask you to continue with your

whatever evidence youtd l ike to put oI1. But,

Mr. Mitchell, do you want to counter that argument?

MR. MITCHELL: f 'd subrni t  i t .  The record is

c lear .  These are  f ina l  N.O.V.  rS.  The operator  rece ived

notice of them when they were proposed in the complaint

and agreed that that was a correct statement of the

degree of negligence. The facts in that case, the

violation, every element of this has had an oppclrtunity

to be tried to different levels, dt each point that with

regard to all of these they have been allowed to go

f i na l .

These people have stipulated that these can be

final documents, f inal f indings by the Division which

have the affect of a f inding by the Board. of course'

if they werentt appealed to the Board and now for the

f i rst  t ime what rve hear is essent ial ly,  wel l ,  qtee i f

therets a consequence to these maybe wetd l ike to,

sometime after the fact, now get in and reargue it for

the first t ime. In fact, i tts not even rearqtue. They

of

to

by
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never argued it, and, of course, that's why you have

distinct periods of t ime in which to appeal or not

appeal because if you dontt, then you would never know

when you can rely upon something becoming final and you

would never be able to review for purposes of a pattern

because things would never become final.

The pattern situation only looks at and evaluates

those which would become final for the underlying facts

concerning negligence. The actual act that occurred,

whether it was a violation, have all become final.

Therets no disagreement among the parties concerning

those facts.

l[R. CARTER: Okay. This is a legal argument as

opposed to a factual argument so Itm going to rule at

this point that we wil l  take your Motion to Dismiss

under advisement and re-read the rule and reach a

determination as to whether or not the Division has met

i ts burden, but I ' I l  having done that,  w€' l l  turn to

you to produce any rebuttal testimony or whatever

testimony you'd l ike to place in the record.

' MR. KINGSTON: Thank you, Mr. Chairman. f would

ask that Kim Mangum be sworn as a witness.

l[R. CARTER: AII right. Do you have more than one

witness because we can swear them both at the same time,

i f  that 's  a l l  r igh t .
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MR. KfNGSTON: Yes, that would be appropriate. I

do have witnesses I ' l I  be cal l ing today.

MR. CARTER: Okay. If you gentlemen wil l  both

stand up.

KIII{LY MANGUM,

having beed duly sworn was examined and testif ied

as fo l lows:

EXAMINATION

BY MR. KINGSTON:

Q. Mr. Mangum, please state your full name and

your address?

A. My name is Xinly, K-I-M-L-Y , C. Mangulrr and I

l ive at 388 East Boynton Road; Kaysvil le, Utah 84

. 
A. What are go ahead.

A .  84037 .

Q. What is your occupation, Mr. Mangum?

A. I tm a l icensed civ i l  structural  engineer.

Q. And just briefly can you tell me what

education you have and any degrees that you've received?

A. I  received a Bachelorts of  Science in c iv i l

engineering in L982; I subsequently worked on a masters

degree for graduate work for a year and a half; later I

entered back into the university and received a masters

for architecture.

' a. Are you acquainted with Co-op Mining Company?
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A.  Ygs .

Q. What is your relationship to Co-op Mining

Company?

A. I am an engineering consultant for the Co-Op

Mining Cornpany.

Q. In that capacity do you interact with the

inspectors that are sent down by the pivision of Oil '

Gas and l,tining and other personnel that may be employed

by the Divis ion?

A .  Ygs .

ll[R. CARTER: Could I ask you to move the two

microphones over so Mr. Mangum has one and you have

one? Thank you.

BY MR. KINGSTON:

Q. And when youtre doing that, Mr. Manguil, do you

deal with notices of viotation that are issued from time

to tine by the inspectors from the Division?

.  Yes .

Q.  r tm go ing to  draw your  a t tent ion to  N.O.v .

N91-35-1-1. That t ras br ief  Iy descr ibed as a violat ion

dealing with the construction of a road prior to the

time that a permit was obtained for that construction.

Are you farni l iar  wi th that N.O.V. ?

A .  Yes ,  I  am.

Q. Are you farnil iar with the circumstances of the

3 0
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events that led up to the issuance of that N.O.V.?

A .  Yes ,  I  am.

Q. What were those events?

A. There was discussion I  had discussion with

Mr. Wendell Owen in the faII of 1990 concerning some

activit ies. They were going to be doing some

construction near the port hole and there may be some

revis ions to the plan required.

There was that discussion on that issue at one

tirne. It was not continued. And then I mean ' I

received no more notice from Co-Op concerning that until

there h/as the violation was written concerning the

road which the Division wrote a violation on.

Q. Are you familiar with the person who

constructed that road, who did the grading?

A. Yes, I understand it was Kevin Peterson.

Q. Are you familiar with hin?

A.  Yes.  Yes,  I  know h im.

Q. Have you had occasion to do any work with him

in the past there at the Co-Op Mining Company?

A. Yes, I have worked with him.

Q. Based on your experience in the past, has he

been one that regularly has followed your instructions

that are given to hirn regarding the perf ormance of a j ob

that he's doing?
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A.  Yes,  f  would  say so.

Q. I dontt suppose you were there when the actual

road was cut, were you?

A.  No ,  f  was  no t .

Q. Some testimony was griven regarding that

violation, that part of this problem was that topsoil

was not removed. Can you describe the area that is

involved, where this road was constructed?

MR. MITCHELL: Your Honor, f ' i l t  going to object and

the reason I 'm object ing is that th is is c lear ly going

to was the N.O.V. properly issued, was the f inal

assessment the right level of assessment, and unless

they appealed that in a t irnely fashion, they should not

be allowed now, long after the time to appeal, long

after the time to make a record on this issue has

passed, and wetre not prepared to do a de novo revieur of

something that's been final at which one point in t ime

the statute of the rules provided for an appeal was not

appealed. We're here simply to put the final records in

front of the Board.

l[R. CARTER: Let me I think that I need to

distinguish between a couple of different issues that

have cropped up. I think wetve taken under advisement

Mr. Kingstonts Mot ion to Dismiss based upon his

assertion that the State has not proven separately
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either wilful or f cantt remember the other word,

hasntt proven the standard of negligence that's required

in order to f ind a pattern of  v iolat ions.

I understand the Statets argument to be we're

rail ing on the determinations that were originally made

and don't believe that we're required to reprove the

levels of  negl igence. What I tm going to do is I 'm not

going to sustain your objection, except to the extent

that I don't think itts appropriate to re-open the
'N.  

O.  V.  ' s  in  the i r  ent i re ty .

I think that your motion goes to the negligence

aspect  o f  the issuance o f  the N.O.V. 's  and the

violat ions that took pIace, so I 'm going to sustain

Mr. Mitchel l 's  object ion with regard to this being a

col lateral  at tack on the fact  of  the violat ion. f  dontt

believe that it 's appropriate for the Board to entertain

a determination of whether they were properly issued or

not, but f wil l  al low you to continue to provide

evidence or testimony with regard to the degree of

.negligence.

l[R. KfNGSTON: O]cay.

trfR. MITCHELL: Can I sirnply point out just so that

my objection is clear on the record?

IIIR. CARTER: Yes .

MR. MITCHELL: That this level of negligence was

3 3
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reduced to a sum of money which was paid by Co-Op and

that just as you can appeal the factor violation, YOU

.can appeal the penalty, and both of those are collateral

attacks on the final judgrment.

I{R. CARTER: And f t l l  take that under advisement,

as  wel l .  Wet I I  cons ider  that  as  wet re  cons ider ing

Mr.  K ingston 's  ob jec t ion or  Mot ion to  D ismiss .  In  fac t ,

I do want to allow Mr. Kingston the opportunity to put

on the record nhatever testimony he thinks is

appropriate with regard to negligence.

I don't I guess I need to review the rules

again, but I dontt read negligence as being absolutely

synonlrmous with wilful. I understand the State's

posi t ion is

l[R. ViIILLIAMS : I agree, but I think that that is

argument, not factr Ers to what amount of negligence

constitutes wilful and unwarranted. That's an

argument. The facts are the facts.

MR. CARTER: AII r ight.

MR. MITCHELL: The facts have occurred. They've

been reduced to a final judgrment. He can argue about

whether that degree of negligence, which is a matter of

fact within the range of possible negligence that could

have been found, that they could have argued that

earl ier, whether that constitutes, but I think to

3 4
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reargue the amount thatts of negligence that hlas found

earlier as a factual matter is a collateral attack on a

factual  f inding, as wel l .

l l lR. CARTER: I agree. And to that extent, again'

I ' I I  sustain your object ion, but f  do bel ieve

Mr. Kingstonts entit led to rebut the Statets argument or

evidence that these activit ies were either wilful or

l[R. KINGSTON: Unwarranted.

MR. MfTCHELL: Unwarranted.

MR. CARTER: -- unwarranted through whatever

testimony he'd l ike to put on at this point. But thank

you. We have both objection the objection and the

Motion to Dismiss under advisement so we' I I  sort  th is

out.

lllR. LAURf SKI : Mr . Chairman, I think there t s one

additional thing here beyond the fact of

unwarrantabil i ty and wilful and that's the fact of

'sinilarity 
between the two violations that remain in

question to determine that pattern of violation.

I think we have to understand what sirnilarit ies

exist before we can make a determination as to whether

or not there, in fact ,  was a pattern of  v iolat ions.

MR. MITCHELL: I aglree with that .

l [R. CARTER: I anticipate Mr. Mitchell 's going to

make that argument as his closing argument. Again, that

3 5
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would be interpretation of the statute and the ru1es.

MR. MITCHELL: And the final facts embodied in the

N.  O.V.  t  s  and f ina l  assessments .

l l lR. CARTER: All r ight. I think are we all

c lear?

l{R. KINGSTON : I bel ieve so r Mr . Chairman .

l[R. CARTER: AII r ight . Mr , Kingston , 9o ahead.

BY I{R. KINGSTON:

Q. Since you were not present when the road was

cut and don't have firsthand knowledge of exactly what

happened there, Mr. Mangfum, let t s move on to the N. o. V.

N91-26-7-2 of  number two of two.

Th is  is  the one that  dea l t  th is  is  the N.o.V.

that dealt with what was called the enlargement of a pad

area.  Are you fami l ia r  w i th  that  N.O.V,?

A .  Yes ,  I  am .

Q. Can you describe the events that led up to the

issuance o f  that  N.O.V.?  And,  Mr .  Chai rman,  th is  does

get into the negligence factorr ds weII as the other

aspect of the pattern part,

tr[R . CARTER: A11 right .

'  
THE WITNESS: During a review of the mine permit

application or the permit there was a re-evaluation of

hydrology with the re-evaluation of hydrology and

eleneration of more accurate maps with new technology.
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There was a determination there was a

re-evaluation of the size needed for a sediment pond.

The sediment pond was redesigned, submission was made to

the Division to enlarge the sediment pond. It was

teviewed by the Division and approved and the sediment

pond was enlarged by Co-Op Mining Company.

During the enlargement the sediment material was

taken from the pond, was placed in an area where it was

to dry out before going to a f inal location. once they

had removed aII the sediment, there was additional

material taken from the bottorn of the sediment pond to

enlarge that sediment pond.

BY I{R. KINGSTON:

Q. That 's addi t ional  mater ial .  Is that v i rgin

material that was there originally?

A. It was material which had not had

previously been undisturbed.

Q. Okay. Cont inue on.

A. That material was taken upstream from the

sediment pond and placed against an embankment, the

outslope of what is called the shop pad and so that the

moisture could run down back into the sediment pond. It

was placed in an area where there would be no

environmental no disturbance to additional area and

that the material would be sti l l  within the disturbed

3 7
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area.

Q. Within the plan that Co-Op t 't ining is operating

under with the Division, does the plan descrj-be what

needs to be done with the sediment that's taken from the

sediment pond?

A.  Yes ,  i t  does .

Q. And thatts does the plan provide for what

you just described occurred with that sediment that was

'taken from this pond?

A.  Yes ,  i t  does .

Q. Was the plan complied with in removing that

sediment?

A .  Yes ,  i t  was .

Q. Is there anything in the plan that deals with

the virgin mater ial  that,s taken from an area that 's

either being constructed as a pond or enlarged on an

existing pond?

A. No, there is nothing there specif ically that

addresses that. An issue was never brought up during

the review of the enlargement proposal.

Q. Is there any regulat ion that youtte aware of  ,

e i ther the Divis ion's regulat ion or a State statute,

that deals with what has to be done with material that's

taken from an area where a pond is either being

constructed originally or enlarged?
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A.  Not  spec i f ica l ly ,  no.

. How many ponds are in existence at the

Bear Canyon operation and also the old Trail Canyon

operation of Co-Op I'tining Company?

A. There are two sediment ponds in the

Bear Canyon operation and one at the Trail Canyon.

Q. Are you familiar with the manner of originally

constructing those ponds?

A. I was not involved with the Co-op Mining

Company when those were constructed but they were done

by large equipment and move and relocating original

soil to grade the ponds.

' a. Have you had a chance to view each one of

those ponds while you've been employed by Co-Op Mining

Company?

A.  Yes ,  I  have .

Q. And you determined from your reviewing the

situation what has been done with the material taken

from the area made into the ponds?

A. Yes. Most of the material taken from the area

urhere the pond is was used for the embankment of the

pond or placed in an adjacent location.

ltR. KINGSTON: I do have an exhibit that I would

like to present to the Board that shows the area where

the pond is that wetre deal ing with,  ds wel l  as where

3 9
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the material that was taken from the pond is being

deposited. I believe I have enough copies for

everybody, including Mr. Mitchell.

lllR. MITCHELL: May f voir dire the witness v.rith

regard to this exhibit?

I[R. CARTER: Yes .

FTIRTHER EXAIT{INATION

BY D{R. MTTCHELL:

Q. Mr. Mangum, does the exhibit which your

counsel is passing out, was this ever used in any appeal

of  the N.O.V. for enlargement of  a pad area without

permit?

A. There is new there are new words on this

page.

Q. Yes or no?

A. This information was available to the

Div is ion.

Q. The quest ion is:  Was this used in a hearing?

A.  No,  i t  was not .

Q. Thank you. Was this used for was any of

the information used on here before the Board in an

appeal of f inal assessment involving enlargement of a

pad area without permit approval?

A. This information was available for the

Divis ion to
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Q. No. Answer my question.

A. When we did

Q. Yes or no. Was this used in f ront of  the

Board in the formal hear ing on appeal of  a f inal  N.O.V.

in assessment for enlargement?

A. No, we have never met before this Board

before.

Q. So this was never used as part of an appeal

involving a fact of violation or penalty?

A.  I t  was used.  Th is

Q. This document, I thought you said, had not

been used?

A. This informat ion was used.

Q. Thatts not my question. Was this document

used?

A. No, this document was not.

Q. This is a new document which you prepared for

this hearing; is that correct?

A. That is correct.

Q. Does this document in any way reflect the

sirnilarity between the enlarged sed or the enlarged

shop pad area which was done without permit amendment or

approval and the addition of a new road without approval

or change to the permit?

A. Repeat your quest ion again.  I t ts not c lear.
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Q. Does this document in any way show similarity

betrueen the N.O.V. written for enlargement of a pad area

without a perrni t  and the N.o.V. wr i t ten for placing a

road without a permit?

A. There was no effort to try to show similarity

between tvro N.O.V. ts with this document.

MR. MITCHELL: Thank you. I would move that it be

struck as having no relevance to the two issues which

are in front of this Board.

ll[R. CARTER: Let me let Mr. Kingston elicit some

testimony as to the document and see where that takes

l l s .

FURTHER EXAMINATION

BY tr4R.

Q .

KTNGSTON:

part of a

submitted

they had?

Mr. Mangum, is this document a blowup or a

map that Co-Op Mining has prepared and

to the Division as part of the permit that

A .  Yes ,  i t  i s .

Q. So this is something that the Division does

have?

A. Yes, i t  is .  This part icular area happens to

lie on a match line where two maps match and those maps

are both 24 by 36, so this particular section of those

lwo maps was taken from the two and put together to make
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i t  easier to see the whole area that is being discussed

on this part icular v iolat ion.

Q. Does this map also show the precise location

of the sediment ponds that we're dealing with in this

violationr €rs well as the precise location of the pad

where the material was deposited?

A.  Yes ,  i t  does .

. MR. KINGSTON: I move for the admission of this

exhibit, Mr. Chairman.

l[R. Wf LLfAllS : f obj ect, your Honor .

It[R. CARTER: Okay. f think we'l l  al low this

exhibit to be admitted. It appears to be an excerpt of

something that's already part of the record

MR. MTTCHELL: I t 's

l{R. CARTER 3 -- f or the State.

l[R, MfTCHELL: It is something which was submitted

in  d i f fe rent  form af ter  the N.o.V. 's  were wr i t ten.  f t

is not introduced as having any relevance to degrree of

hegligence nor is it to the same or same or simiLar,

therefore, I  object because i t 's  total ly i r relevant,

misleading and cannot lead to any evidence which tuil l  be

relevant.

MR. CARTER: Let me ask one question of the

witness. Does this accurately depict the areas that

exist today?

4 3
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THE WITNESS: Yes, i t  does.

. l{R. CARTER: I'm going to admit it over the

object ion of  the State and we' I l  see what relevance i t

has for usr but i t  appears to me that i t ts of fered to

show the relationship between where the pond material

was placed and where the pond is located, at least

that t s

l[R. MITCHELL: It 's offered to show the state of

a f fa i rs  that  ex is ted a f ter  the N.O.V.  was f ina l ized and

aII the relevant t ime periods have passed.

MR. CARTER: Okay. Two different characterizations

at the same time period which is now rather than then so

ltR. LAURISKI: Mr. Chairrnan, let me ask a guestion

on following up on this document. And I may be junping

ahead on you, Mr. Kingston, but are you entering this

document to show similarit ies between these violations,

or are you entering this document to dispute the fact of

the violations with respect to the two that are at issue

here?

l4R. KINGSTON: We're of fer ing this pr imari ly to

dispute the issue of negligence, but I can't do that

adeguately unless I have my witnesses testifying

regarding the conditions that existed r,rhere the material

was taken, why it vras taken, where it was taken.
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MR. MITCHELL: My only point is that the map that

depicted the state of  af fairs at  the t ime the N.O.V. was

issued and occurred would be relevant. A map that

purports to show a period of t ine afterwards, I dontt

see what bearing that can have on it.

'  l{R. CARTER: Letts take a five minute recess and

I '  11 talk with counsel for both parties so that we can

map out what we wil l  and won't do in the next few

minutes. And this is also for an administrative

function we need to perform in relation to lunch so

Iet  t  s recess.

(Recess.  )

l[R. CARTER: In our agenda item number two, the

Co-op excuse il€, agenda item number one, the Co-Op

matter, after discussing the matter with counsel for

both parties, it appears to the Chairman that there is

an impasse here with regard to what the standard or the

burden of proof is for the State in this matter and also

with regard to rtrhat opportunit ies Co-Op has available to

attack the negl igence aspect of  the N.O.V. 's which have

been issued. and which both parties agree are final and

no longer appealabler so at  th is point  what we' I l  do is

to continue this matter,

We decided not to continue it until December

because of confl icting schedules but we wil l  continue

4 5
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the matter, It i l  hoping, to the January hearing, and in

the interim f 'm requesting that counsel for both parties

submit briefing with regard to those issues; that is,

what testimony is Co-Op entit led to put on to attack the

N.O.V. rs or to at tack the negl igence aspects of  the

N.o.V. 's and with regard to the burden of proof of  the

State in terms of whether it needs to reprove the facts

of the violation or the well, not the facts of the

violation but the negligence associated with the

N .O .V . l s .

So the order of the Board wil l  be at this point to

continue the matter. I 'm going to leave it to counsel

to agree upon a briefing schedule and I 'm anticipating

that at this point Itve had expressions of interest from

other Board members with regard to hearing the arguments

and it may be that we wilt allow argument before the

entire Board on those threshold issues before we proceed

to whatever additional testimony would be allowed

depending upon what the Board orders, but let me talk

further urith the Board about that.

So is there a general understanding? It was kind

of long-winded, but I think $/e have a threshold issue

that we need to resolve before we can proceed with our

hearing.

MR. KINGSTON: It 's ny general understanding is

4 6
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that I '11 be talk ing to Mr.  Mitchel l  and shoot for

sometirne towards the middle of December in which to have

our briefs complete on those issues that you've outl ined

and then from that point oDr I presume, IIII be meeting

with the Board probably in January and maybe go to the

issues that have been breached; is that correct?

l[R. CARTER: I was originally anticipating that I

would hear those legal arguments as hearing examiner for

the Board and then make a reconmendation and report to

the Board, Let me defer that determination unti l  I talk

further. I think the Board may want to hear the

arguments.

MR. KfNGSTON: For right now my understanding is

correct that the briefs will be due probably sometime

around the rniddle of December at whatever time

Mr. Mitchell and I can agree upon; is that correct?

I[R. CARTER: I

MR. MITCHELL: That 's sat isfactory.  We would do

that and then get a conference call with the Chairman

and find out what the pleasure of the Board is in terrns

of hearing those arguments and timing and based on the

Boardts preference in that matter,  w€t l l  argue i t  in

front of them at that time.

l[R. I"AURISKI: The only question I go back to again

is on the focus of the briefs to which the chairman

4 7
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argued that the focus would be on the negligence of the

v io la t ions.

l[R. CARTER: I think to try to state this as

succinctly as I can, I think the focus of the briefs

would be on whether or not Co-Op is entitled to present

factual evidence which would tend to either mitigate the

negligence or attack the negligence that was assessed

under the N.O.V. rs.  The motion to dismiss that Co-Op

made was based upon their argument that under the

statute the State is required to separately show

negligence in order to be entit led to the relief it

seeks and the Board finding a pattern of violations.

The Statets posit ion has been that once negligence

has been assessed and is not appealed, that the issue of

negligence has been put to rest and that any further

testimony on negligence would be improper.

MR. MITCHELL: Just as way of clarif ication, for

example, i f  you had two N.O.V. 's in the range of zero to

X and they were all down there around zero, one, two or

three, it would certainly be appropriate to argue that

negligence down near the zero range doesntt constitute

witful r so forth and so forth, and throughout that range

that argument can be made whether it constitutes

wilfulness or unwarranted.

Our objection has been I think our focus j-s

4 8
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rtrhether there can be a factual collateral attack upon a

prior res judicata finding of negligence of a certain

degree or level within that range.

UR. CARTER: WeII, and I think perhaps the briefing

should also address what level of negligence I mean'

how you verbal Lze a point assignment of negligrence.

MR. MITCHELL: Right. And that, I think, can save

time because that would that, in any case, would be

part of the argument to the Board and that might be

worthwhile to have argued in brief formative answers.

MR. CARTER: AII r ight. So we wil l  try not to

unduly prolong this, but I think it 's important, ds this

is our first opportunity to make a ruling on these kinds

of issues, to do i t  correct ly.

MS. LEVER: And you would reconmend that we come

back, the Board, for al l  of  our edi f icat ion so wetre al l

informed of the decision that comes down?

l[R. CARTER: It l I take that as an expression of

interest and let's plan on hearing argument in this

matter at the Board's hearing room in January. AII

r ight,  thank you al l .

. I need to apologLze to Mr. Pruitt. I improvidently

guessed that we would be finished in t ime for hin to

have his matter heard before lunch and it appears that

we wontt. We have a commitment at noon so wetl l take

4 9
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our lunch recess and wetl l reconvene at

1  o tc lock .  Wetre  s tay ing on the premises so we ' l l  ho ld

i t  to an hour so we can start  again at  1:00. Thank you

very much.

(Recess.  )
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I, DANA MARIE MORSE, a Certified Shorthand Reporter,
Registered Professional Reporter, and Notary Public for
the state of Utah, residing in Utah, certify:

That the hearing above was taken before me pursuant to
notice at the time and place therein set forth, at which
time the witnesses were by me duly sworn to testify the
truth.

. That the testinony of the witnesses and att objections
made and all proceedings had at the tirne of the
examinations were recorded stenographically by me and
were thereafter transcribed, and f hereby certify that
the foregoing transcript is a full, true, and correct
record of ny stenographic notes so taken;

I further certify that I am neither counsel for or
related to any party to said action in anlrwise
interested in the outcome thereof,

IN WITNESS WHEREOF, I have hereunto subscribed my hand
and aff ixed my off ic ia l  seal  th is 28th day of  October,
L992 .

STATE OF UTAH

COUNTY OF SALT LAKE
S S .

Shorthand Reporter,
Professional Reporter'
Pub1ic in and for the

SaIt  Lake, State of  Utah.

Certif ied
Registered
and Notary
County of

My Commission Expires:
June  13 ,  1994

5l-
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extension, the permittee may request a further a(ension in
accordancc with the procedures of R645400-328.200.

329. Enforccment actions at abandoned sites. The Division rnay
refrain from using a notice of violation or cessation order for a
violation at an abandoned site, as defined in R645-100-200., if
abatement of thc violation is required under any prwiously
issued notice on order.

330. Suspension or Rerrocation of Permits.

331. The Board will issue an order to a permittee requiring him or
her to show cause why his or her pcrmit and right to mine
under the State Program should not be suspended or rwoked,
if the Board determines that a pattern of violations of any
requirements of the Sute Program, or any pcrmit condition
required ry the Act cxists or has eJdsted, and that each violation
was caused by the permittcc willfulty or through an unwarranted
failurc to comp$ with those requirements or conditions. A
finding of un$,arranted failure to comply will bc based upon a
demonstration of grcater than ordinary negligence on the part
of the permittee. Violations W any p€rson conducting coal
mining and reclamation operations on behalf of the permittee
will be attributed to the permittee, unless the permittee
establishes that they were acts of deliberate sabouge.

332. Pattern of Violation.

33e100. The Director tnay determine that a pattern of violations
cxists or has cxisted, based upon two or more DMsion
inspections of the permit arca within a l2-month pcrid,
after considering the circumstances, including:

332.110. Tbe number of violations, cited on more than one
occasion, of the same or related requirements of the State
Program or the permit; and

33L120. Ttre number of violations, cited on rDore than one
occasion, of different requirements of the State Program
or the p€rmit; and

g3L1?f|,. The extent to which the violations were isolated departures
from lawful conduct.

33L200. If after the rwian, described in R645400-332, the Director
determines that a pattern of violation exists or has existed
and that each violation was qq1t5gf,-hg" the_Eg*glltgg_*
*iIU![g5tilougtrnr;qd91g[-f9_Isr-e*tsca!0*.U-i;;'
she will recoininendlFtt the Board issue an order to shor
sluse as provided in R645-400-331.

33Z3oO. The Director will promptly reviar the history of violations
of any pcrmittee who has been cited for violations of the
same or related rcquirements of the State Program, og=!!g:
pcrmj!_dygg qlrrgg or mofe state inspections of the pcrqit .
arE'ffilhin a l2-month pe-Fd, If, after such rwiar', the'Din:itbr 

dete-imines that a pattern of viotations exists or
has €xisted, he or shc will recommend that the Board issue
an order to shovr cause as provided in paragraph R645-
400-331.

333. Number of Violations..

333.100. In determining the numbcr of violations within a 1Z-month
period, the Director will consider only violations issued as
a result of a statc inspcction carried out during
cnforccment of thc Sute Program.

333.200. The DirectorInay not considerviolations issued as a result

of inspections other than thosc mcntioned in R645400'

333.100 in determining whether to ex€rcise his or her

discretion under R645400-332-100, €xccpt as crridence of

thewillful orunwaranted naturc of thepcrmittee's failurc

to comPly.

334. Whenarer a pcrmittee fails to abate a violation contained in a

notice of violation or cessation order within the abatement

perid sct in the notice or order or as su@ucntly cxtended,

the Directorwitl rwiorr thc pcrmittee's history of violatioru to

dsjef-m.lne whqther q viollions caused ,S the
perminffi-faimre*lo compty Cxiss
p"otffiG-ttti;;;m,;;-d win si;kCa rebmmcndation to the

!@i_n9til,;i.i6r io sholil ca Gashould
'Gu" 

pursuant to R645400€31. 
- -----'--""1

335. Hearing Proccdurcs.

335.100. If the pernittee files an ans$'er to the shovr causc order
and rcquests a hearing, a formal public hearing on the

reciro-"mi-"6b-conttuTlerf*p-uffi ulcs
befoi€ tl[e Bd;rd of'Tt-THE' Eoaid-s oPfioh uy an

fi miiifiiiiffieTieaflitg ctffiA;r.- TIC hiiiing officcr uf,llbe

t perron tvTo meetiminimum requirements for a hearing

officer under Utah taw. At such hearing the Division will

have thc burdcn of establishing a prima facie case for

suspcnsion or rwocation of the pcrmit !a5!3PQlt.g!g1g-
and convincing enidence. The ultimate burden of

r

rwoked will rest with the permittea

The Board or Oflicer will give 30 dan written notice of

the date, time and place of the hearing to the Director, the

permittec and any intervenor. UPon reccipt of tbe noticc

rhe Directorwill publish it" if practicable' in a ncmspaper
of general circulation in rhe area of the coal mining and

reclamation op€ntions, and will post it at the Division

office closest to tho6€ oPcrations. Upon written request by

the permittee, such hearing may at the Board's option bc

held at or near the ldne site within the counry in which

the P€rmittee's opcrations are located.

335.200. Within 60 days after the hearing, the Board will preparc a

written determination, or the Officcr will prcpare a written

determination to the Board, as to whettrer-ql4glgpgltern
oJq-olation exi:sls. -If the determination is Preparcd by the

hearing officcr, it will be rwiewed by the Board which will

make the final dccision thereon. If the Board finds a

pattern of violations and revokes or suspends the permit

and the permittee's right to mine under the State Program,

the pcrmittee will immediatety oease coal mining

operations on the pcrmit arca and will:

335.210. If the pcrmit and the right to mine under the State

Program are revoked, completc reclamation within the

time speciFred in the order; or

335.22n. If the permit and tbe right to minc under the State

Program ar€ supended, conplete all affirmative

obligations to abate all conditions' practices, orviolations

as specified in the order.

340. Service of Noticcs of Violation, C-cssation Orders and Shor+'

C-ause Orders.

341. A noticc of viotation or cessation ordcr will bc scrved on thc

pcrmittee or his dcsignatcd agcnt Promptly after issuancc, as

folloun:

I
I
I
I
I
I

I
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I
I
I
I
I
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Utah Code Annotared ( U,C-4" ) Titte 40 .

(6) Any p.'=on who ir injurtd in hir p€''ou or propcrry rhrough rhc
violation b.v an operator of any rulq ordcf, or pcrmit issucd pursu:rnt to
this chaptcr rmy bring an acrion for damagc+ inctuding reasonablc
attorney and crperr witncss fcc!, onty in rhc judicial disrrict in which rhc
surfacc coal mining opcration cooolaincd of is tocared Norhing in rhis
subsection shall affect rhe rights esrablishcd I or timits impccd under
Utah workmcn's @mpensation la*r.
1985

4o-lcu. violation of chaptcr or perrnir condirioru - Irspccrion - ccsation
ordef,, ahteoeat noticc, or show causc ordcr - suspcnsion or rapcation
of pcroit - R6/icrr - Cmts asscs€d agairut cithcr panv.

(1Xa) whcne'cr, on thc basis of any inforaation srailablc, including
reccipt of information fmm any penKrn, thc division has reason to bclisrc
that any pcrson is in violation of any rcquirernent of this chaptcr or any
pcrnit condirioo rcquired by rhis chaptcr, thc division shall iomediare$
order inspection of thc surfacc mal mining opcrarion at which rhcaltcged
violation is occurring unlcss thc information arailablc rc rhe division is a
rcsult of a prwbns inspcc-tion of thc surfacc mal mining opcration. whcn
thc inspcction resulB from informadon prwidcd ro thc oi"itiou by aqv
pcrson, thc division shalt noti$ that pcrson when rhc inspecrion is
propccd to be carricd out, and that pcnon shall be atto*ad to accompany
lhc inspector during rhc irupcction.

(b) \lthen, on rhc basis of anv inspcction, thc division determines rhat anv
condition or pracriccs c*ist, or that anv pcrmittee is in violation of any
requiremcnt of thir chaptcr or any pcrmir ondition required by rhis
chapter, which condition, practice, or violatioo also crrares an imninent
dangcr to t[c hcalth or sa(ery of thc public, or is carsing or crn
rcarcnably be expcctcd to caus€ significant, iominent cnvironmcntal harm
to tand, er& or water ttsourrcs, the division shall immediatety order a
ccssation of surfacc coal mining xpd ygnrerrntion operations or rhe ponion
thereof rclorant to thc condition, pracrice, orviolation. Thc cessation ordcr
shall rcrnain in effect until the division dcrerming thar rhe condition.
praoicc' or violation hes been abated, or until modlfied. nacared, or
tcrminatcd by rhc division punuant to subrcction (1)(c). whcrc thc
divisios tinds $ar thc ordered ccssarion of surfacs mai mining and
reclamation opcrarionq or any portion of same' will nor complacty auatc
thc immincnt danger to hcalth or safet-v of rhc public or rhe signiticant
imminent envircnmental harm to ran4 

"ir, 
or*,., resourcqr, the division

shall, in addition to thc ccssarion order, impocc aflinnarive obligations on
the opeEtor requiring him to ukc whaterrer stepc thc division deems
necEsary to abatc thc immincnt danger or thc rignificant cnrironmenral
harrn

(c) whcu on rhe basis of an inspecrion, tte division daermines rhet any
pamittce is in violation of any requircmcrt of thir chaprcr or arw pcrmit
condition rcquired by rhis cbapter, but the violarion d-e not crE:lrc an
immincnt d.rnger to thc health or safery of the public or cannor be
rcasonably apected to cruse signi{icant, imminent erwironmcntal harm to
land, air, or water resourccrr thc division shall issue a noticc to thc
pcrmitte or his agcnr lxing a rearcnable rimc bur nor mor€ than 90 days
for thc abarcmc'rt o( thc violation and pruriding opponunity for
conferencc bcforc rhc division. If upon cxpirarion of rhc pcriod of rime as
originall.v fxcd or su@ucntty e{cnded, for good causc shonn, and upon
thc wrirten finding of the division, the division finds thar rhe rriolarion has
not been abated, it shall immediarcly order a cessation of surfacc coal
mining and rer-lamation opcrations or the portion of same rclevant to thc
violation. The ccssation ordcr shall remain in effect until rhe division
dctcrmincs thar the violation has been abated or until oodificd, rracared.
or terminat€d by rhc division pursuant ro sub*ccrion (1)(c). In tbe order
of casarion issued by the division undcr this subcccrion 1i)1c;, rhc division
shall dctermine the steps nccGs:lry to abare the violarion in the ooct
qpcditiou! manner pcsible and shall includc the nccesrry me.rsur€s in
thc order.

Chapter 10 - Coal Mining and Reclsmation

(d) Whcn on rhc basis of an inspccrion rhc division dacruincr thar e
pattcrn o( violations of any requiremcnu of thil chaptcr or ary pcrmit
conditionc required by rhir chaptcr exisrs or has qfurc4 and if thc divisbn
also tindr that thesc violations are causcd by thc unwarrantcd failurc o( thc
pcrmirtee to coopty wirh any requirarcars of this chaptcr or any permit
conditioos or that thcsc violarioru arc wiltfuil.v causcd b,v thc pcrmittcc, the
board shall bc rcqucsted to issuc an order ro thc pcroittec to shorv causc
as to why thc pcrmit should not be lrspcndcd or revokcd and shall prwidc
opportunity for a public hcaring. If a confcrencc is rcqucstcd, rhc divisbn
shall inforn all intcrtsted parrics of the rimc and placc of thc hcaring
Upon thc pcrmittcc's faiture to show cautc ar to whv thc pcrurit slrould not
bc snspcodcd or rarukc4 tbc board shatl imocdiatcly sucpcad or rr:rokc
thc PcrBiL

(e) Noticcs and ordcs issucd undcr this scction shall scr forrh with
reasonablc spccificity thc n:rture of the violarion and rhc rcmcdial acrion
rcquired, thc pcriod of timc csrablished f<rr abatemcnl and a rcasonablc
dcscription of thc portion of thc surfae coal mining and reclamation
operarlcn to which the notice or ordcr applir= Each noticc or ordcr issucd
undcr rhis scctiou shall bc givcn promprly to the pcrmittec or his agent by
the dMsion, and rhe noriccs and ordcrs shau bc in rwiting and shall be
signcd ry the direcror, or his authorized rcprcscntarive who issucs suc'tr
notice or order. Any noticc or ordcr issu€d undcr thir sccrion Eay bc
modiiied, r/acatc4 or tcrminatcd by the divisiron, but asy noticc or ordcr
issued under this scction which rcquircr cc<erji66 of uining b" tbc
operator shall expirc wirhin 3o rlays o6 sdrrel noricc to rhc op:rator utrl.<r' 
a conference ir held bcforc thc division.

(zXa) The division Eay rcquet rhc attornsjr geacr:al to insrirutc a civil
action forrelici includinga pcrrnanentortcmporaryinjunctioo, restraining
ordcr, or aoy orher appropriatc ordcr in thc districr court for rhc district
in which the surface coal mining and redamation opcratiou b located or
in which the pernrittee of rhc operarion hac his principal ot[cq whencrrcr
sucb permittee or his agcnu

(i) violarcr or faih or refirscr to cooplv with any ordcr or decision
issued { thc dMsion undcr this chaprcr;

(ii) lnterfcrcs with, hindcs, or delayr the division or its, authorizcd
represcnutiver in carr,ving our the prwisions of this .tr"pto;

(iii) Refnscs to admit thc authorized reprcscntatirrcs to the mine;

(iv) Rcfusa ro pcrmit inspccrion of thc oinc by the aurhorizcd
rcprcscntative

(v) Rcfrrscs ro furnish any informarion or rcpon rcquesrcd ry thc
division in furrhcrancc of thc prwisions of rhis chaprer; or

(vi) Refuses to permit acccss to and copyrng o( such records as thc
division derermincs ncccssary in the carrying out the prcrisioru of this
chapter.

(b) The coun shatl havc jurisdiction ro prorddc such rclicf ar nay be
appropriate. Any rclicf grantcd by thc court to cnforcc an order undcr
subsccrion (2)(a)(i) shall condnuc in cffccr unril the cooglerion or final
terminarion of all proceedinp for rcvior of that order under rhis chaprer,
unlcss, prior to this complerion or tcrminarion, the district coun granting
th€ rclief scrs ir aside or oodities ir.

($(a) a permirtee issucrr a noricc or o.d"r W rhe division pursrranr to the
prwisions of subscoionr (f)(U) and (l)(c), or any pcnon having an
intcrest which may be adverscf affcstcd by rhe norice or ordcr, may apply
to the board for reviclfl of thc noticc or order within 3o days of receipr of
it or wirhin 3o dayr of its moditicarion, vacarion, or rermination. upon
rcccipt o( thb applicarion, thc board shall car'"c such inrstigarion ro be
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3 Triod Center . Suite 350 . Solt Loke City, Uf A418G1203 . g01-53g-S340

Stote Permit No.

Ownership Cotegory I stote

Dote of inspecti , 1 9

Operotor Nome (other thon permittee)

Moiling Address

Under ouihodty of the utoh Cool Mining ond Reclomotion Act, Sectlon 4G1G1 et seq., utoh Code Annoiotect,1gs3,
the undelsigned oulhodzed representotive of the Divislon of Oil, Gos & Mining hos conducted on inspection of
obove mine on obove dote ond hos found violotion(s) of the oci, regulotions or required permit coridition(s) listed
in ottochment(s). This notice constitutes o seporote Notice of Violotion for eoch violotion listed.

Iime or inspeciion 71,'30 M o.^. J p.m. to / I3h a o^. pp.m.

SEE REVERSE SIDE
WHITE.DOGM YELLOW-OSMPINK-PERMITTEE/OPEfuqTOR GOLDENROD-NOV FILE

You musi obote eoch of these vlolotions wiihin the designdted obolemeni time. You ore responsible for doing oll
work in o sofe ond workmonllke monner.
The undersigned, representoiive finds thoi cessolion ot mining is n ls nol p expressly or in procticot etfect required
o/Jnls norlce Fol Thls purpose, "mining" meons extrocting cool from lhe eorlh or o woste pile, ond tronsporling il

I
I
I
I
I

within or from the mine site.

Ihis noiice sholl remoin in effect uniil it e)(plres os provided on rs/erse side of thls fcrnl or is modified, terminoted or
vocoted by written notice ot on outhorized repr€sentotive of the director of the Division of Oil, Gos & Mining. lime for
oboiemeni moy be extended b't/ outhorized iepresentotve for good cous€, if o requesl is mode within o reosonoble
time before the end of obotement period.

lme of service lmoiting /0:/0 F oi I p.*,

"If

/Au'z"ufzt |e'/

NO.

To the following Permittee or Operotor:

$
Poge 1 ol ?

f Federol ff ree tr taixeo

Moiling Address

' : . ,  
, l -  

'  /

oote of service/moiling f /

otor repreSentotive

ining representotive

oocM,Nov.' 
tgrfi fi?t) ? O-t 4q?q Di 4"".r*.rr**'t

; >l?? lqt l t
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NOTICE OF VIOLATION NO. N Q/ '35'O/ -o /

Violotion No. / " r /

Provisions of oc[egu]otions or permit violoted

Podion of operotion to which notice opplies

bL

I
I
I
I
I
I
I
I
I
I
I
I
I
I

Remediol oction required (including ony interim steps)

ement time (inclu interim steps)

WHITE.DOGM YELLOW.OSM

DOGM/NOV.2

P|NK-PERM|TIEE/OPERATOR GOLDENROD-NOV F|LE

on equol opportunity employer
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$
Norman H. Bangerter

Govrrnor

Dee C. Hansen

. Executiw Director

Dianne R Nielson, Ph.D.
Division Director

/-\.

State'of lJtah
DEPARTMENT OF NATURAL RESOI]RCES
DMSION OF OIL, GAS AND MINING

355 Wesi North Temple
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-'t203
801 -538-5340

Apr i l  30 ,1991
Cert i f ied Return Receipt
P 474 979 067

Mr. Wendel l  Owen
Co-Op Mining Company
P .O .  Box  L245
Hunt ington, Utah B452B

Dear  Mr .  Owen:

Re:  H indrance t ion
n Mine older

County.  l tah

Attached is a hindrance violat ion for fa i lure to respond to
the Divis ion order issued November 27, 1990, in a complete and
technically adequate manner, Please note the abatement date of-
May 24, l -991. Due to the t ime already consumed in the Divis ion
order,  Do extensions wi l l  be al lowed beyond this abatement d,ate.

S incere ly ,

! A --t-

fu.fK+
Lowe1l P. Brax.Uon
Associate Director,  Mining

j b e
Attachment
cc3  Car l  K ings ton ,  Co-Op

Eldon Kingston, Co-Op
J.  He l f r i ch ,  DOGM
P. Grubaugh-Li t t ig,  DOGM
T. Munson, DOG}(

4 T 0 1 5 0 2 s . 7

fluxnttfivt,b-'

I an equat opportunity emptoyer

#s
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NO. N q/-,?p-/-  /

To the following Permiftee or Operotor:

Nome

Mine f Surfoce

counry Flq F 'f -"nt. UTAil rcr
Moil ing Address PO,

Ednderground

Poge 1 of -

f, otnet

eohone

-n nl

Stote Permit No.

Cwnership Cotegory f stote I Federot W [] uixeo

Dote of inspection_ ,1g

Time of inspection n o.m, fJ p.m. to f o.m. I p.-.

Operotor Nome (other thon permitiee)

Moiling Address

Under outhority of ihe Uioh Cool Mining ond Reclomotion Aci, Seclion 4GlG1 ef seq., tJtoh Code Annoiate4 1953,
ihe undelsigned outhorized representoiive of ihe Division of Oil, Gos & Mining hos cdlducted on inspeciio5r oi
obove mine on obove dote ond hos found violotlon(s) of the oci, regulolion! or requhed permii condiiion(i) listed
in qttochment(s). This noiice constitutes o seporote N6tice of Voloiion for eoch violotion listed.
You musf obote eoch of ihese Violotions withln the designoted obotement time. You ore responsible for doing oll
work in o sote ond workmonlike mqnner.
The undersign'-lc representotive flnds thot cessollon of mtning is ! ts not E{ressly or in prociicol effect required
oy Tnls noTrce. hor lhls purpose, "mining" meons extrocting cool from the eorth ot o wosie pile, ond tronsporting it
within or fom the mine site.
'Ihis 

nolice sholl remoin in etfeci until ii expkes os provided on rar'erse side of ihis form, or is modified, ierminoied or
vocoted by writien notice of on outhorized repreienfolive of the dkector ot the Division ot Oil, Gos & Mining. Time for
obotem€ni moy be extended by outhorized representoive for good couse, lf o request is mode within o reosonoble
time before ihe end of obotemeni oeriod.

5-J-ql
Dote of service/moiling Time of service I o.m. H o *

Signoture

SEE REVERSE
WHITE.DOGM

DOGM/NOV-1

SIDE
YELLOW-OSM

ldentificotion Number

P|NK-PERM|nEE/OPERATOR GOLOENROD-NOV

on equol opportunity employer 11185
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NOTfCE OF VIOLATION NO. N ?/-at,-t- /

I Mototion *o. / o,

Ufrc Rdrt-3oo-t l -3.
l t*t- Ba-/4 - to l- J/D

o"f operotion to which notice opplies

oction required (including onVrrinterim steps)

a{/_(-.,a}
fr'u, r/a

pgrent time (irlcluding interim-steps)

Tlrtu A+ )qq I f /,n'
|  / . f  L -
.4/fi-/G-'

WHITE.DOGM YELLOW-OSM PINK.PERMITIEE/OPERATOR GOLDENROD-NOV FILE

DOGM/NOV-2
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I NO. N q [-zb-1-L

To the following Permittee or Operotor:

Nome

Mine

County

x Surfoce ff unoerground T Other

elephone

T
€

E
b
I
. I

rfr

P
I
I
I
I
I
I
I
I
t
I

Stote Permii No.

Ownership Cotegory I stote f Federol ffi ree I tr,tixeo

E o.m, I p.m. to 4 E o.m. K o...
I L r1w1

Moiling Address

Under ouihority of lhe Utoh Cool Mining ond Reclomolion Aci, Section 4S1G1 et seq., Uloh Code Annotabd,1C53,
the undersigned ouihorized representoiive of the Dlvision of Oil, Gos & l\4ining hos conducted on inspeciion of
obove mine on obove dote ond hos found violotion(s) of the oci, regulotlons or required permii condition(s) llsted
in ottochmenl(s), Ihis notice conslitutes o seporote N6tice of Violoiion for eoch violofion lisied.
You must abste eoch of these viololions wiihin the designoted obotement time. You ore responsible for doing oll
work in o scfe ond workmanlike monner.
The undersigned represenlotive finds lhot cessotion ol mlning b E is nol fi expressly or in prociicol effeci required
by ihis noiice. Fcr ihis purpose, "mining" meons extroctlng coal ftom the eorlh or o woste pile. ond lronsporting ii
within or tom the min€ siie.

This noiice sholl remoin in effect unlil it expires os prc /ided on r€v€rs€ side of this fornL or is modified, termindted or
vocoted by written notice of on outhorized representotive of ihe direcior of ihe Division of Oil, Gos & Mining. Time for
obotement moy be extended by outhorized representotive ficr good couse, if o request is mode within o r€osonoble
time before the end of obotement Deriod.

, 1 9

Timeof service l@ o.m. I p...

nrng represen

YELLOW.OSM PINK-PERMITIEE/OPERATOR GOLDENROD-NOV FILE
' .L.LY{Ifrvt.b'SEE REVERSE

WHITE-DOGM

DOGM/NOV-1

Dote of service/nr€t"cs y'Z/gt

Permittee/Operotor rep-esehtotive

on equol opporfunity em

#q

1u85
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NOT|CE OF VIOLATION NO. Nql'Llo''7-L

Violotion No. I oLL

lc.)
l1u)

I
Provisions of oct, regulotions or permii violoted

I @) R6t+' 30l-'t+r,4r3.

r(br

I
l@)
r r t l  t t  r t  t ,  I
lI Dl Fi6, ^1 laoo (J

o8

ion of operotion to

Remediol oction required (including ony interim steps)

(

(

Abotement time (including interim steps)

I
I
I
I
I

WHI]E-DOGM }ELLOW-OSM PINK-PERMIflEE/OP€RATOR GOLDENROD-NOV FILE

on equol opportunity employer
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NAIURAL RESOURCES
Oil ,  Gos & Minrng eose 5 ot 3

NOTICE OF VIOLATION NO. N qI-  26. '1.? ,

Violotionruo, 2,l oL2--

Provisions of oct, regulotions or permit violoted

Porlion of operotion to which nptice

Remediol oction required (including ony interim steps)

ar d arrjur4
>otement_time fi

thq or.tt*(op<-
ncluding interim steps)

WHITE-DOGM YELLOW-OSM P|NK-PERM|TTEE/OPERATOR GOLDENROD-NOV FILE

DoGM/Nov-2 0n equol opportunity employer
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DBPARTIVTiUT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple

3 Triad Center. Suite 350

Salt Lake City. Utah 84180-1203

801 -538-5340

I
I
I
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I
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I
I
I
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Go,rernor

Dee C. Hansen

Erceutive Dircctor

Dianne R Nielson, Ptt-D.
Division Direetor

August 20, 1991

Wendell Owen
Co-op Mining Company
P. O. Box ]-245
Huntington, UT 84525

Dear Mr,  Owen:

Re: Polent ia l  Pattern of  Violat ions, Co-Op Mining Companv, Bear
Canyon Mine ACT/015 n25. Fo1der #5. Elnery Countv,  Utah . .  : . . . . .

The purpose of this letter is to inforn you that Co-Op I'Iinlng
Company has a potential pattern of violations regard.ing' i ts
operations at the Bear Canyon Mine. The potential pattern is based
on the f ollowing violatl.ons z .

p:9 0-26-1-1-
N90 -34 -1 -1
N9  1 -3  5 -1 -1
N9  1 -2  0 -L -1
N91 -26 -7 -2 ,  2 /2

The Division wil l  not proceed to further evaluate this
potential pattern unti l  any appeals of violations N91-20-1-1 and
N91-25-7-2, 2/2,  have been completed and f inal ized. However,  the
seriousness of this situation merits your attention, ff the
Division determines that such a pattern exists, you wil l  be
notif ied and the matter wil l  go before the Board of oiI, Gas and,
Mining. A finding by the Board of a pattern of violations due to
wil l ful and unwarranted failure to comply, ds delineated in Utah
Adrnin.  R6L4-400-330 through 335 is cause for suspension or
revocat ion of  Co-Opts permit .

I [tt'za*z,

l.necueroppo.tuniry.hproyer E[[
.1'l- '\



Page 2
Wendell owen
August 2O, 1991

Please contact Lohrell Braxton or ne if you have any questions.
I The Division is available to discuss operations at the mine, but
I compliance with the program reguires an ongoing conmitnent by co-op

and Lts staff.

I
I
I

I
I
t

c c !

Best regards,

- , l t-')W
\Hrn" R. Nierson
Director

I
t
I
I

R.
L .

Hagen
Braxton

P. Grubaugh-Ll.ttig
J.  Hel f r ich

t  t .
t i i

I
I
t
I
I
I
I
I
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C.W. MINING COMPANYPY' ry
I ,.o Box Boo

Huntington, Utah 84528

Dlanne  R .  N le l son
D i rec to r
U tah  D tv i s ion  o f  O i l
3  T r i ad  Cen te r ,  Su i t e
Sa l t  Lake  C i t y ,  U tah

Dea r  Hs .  N ie l son ,

Gas & Hin ing
350
84180-1203

(801) 381-5238
Coal Sales (801) 381-57TT

4 December  1gg1

TaifrGI 6ITFii-:- :r-::--1

l f i$ ls ' t f i !H! i  \ i , '  :  . ' ' ,
lnti*\46"n{+ . g.l-: .,
I ii I lJrt- 

''...*:.r.-J

Dic 0 6 l;91

DiVlSlC't{ CF
OIL GAS & ir,til'liNc

The  pu rpose  o f  t h l s  i o r respondence  l s  t o  d i scuss , the  D iv i s lon

le t te r  da ted  Augus t  20 ,  199 t  l nvo l v tng  a  po ten t i a l  pa t te rn  o f

v lo la t ions.  co-op Hin ing company ls  ex t remely  concerned about  thrs

issue and wishes to  convey ln format lon that  may lmpact  -  the

imp ress lon  exh ib l t ed  by  t he  D l v i s l on  l n  t he  l e t t e r .

t , !

As  the  D i v l s l on  l s

s i gn l f l can t l y  du r i ng  t he

lnc l ud ing  t he  f o l l ow lng :

aware co-op has lncreased 1 t  I  s  e f for ts

las t  year  to  meet  a l I  compl iance issues

o Hr '  Gay lon Atwood las  ass lgned the task o f  coord inat ing on-s l t e  l nspec t l ons  w l t h  t he  D i v i s l on  dDd , t o  ensu re  comp l i ance
w i t h  t he  app roved  m ine  p ran  l n  Ha rch ,  Lgg l .  .

o  Add l t t ona l  pe rsonne l  (H r .  Ha r low  pe te rso r l r  Oc t  1gg1)  were
ass  i gned  to  conduc t  rou t i ne  ma in tenance  ac t i v i t i es  and  toimp lemen t  app roved  mod i f i ca t i ons  to  su r face  s t ruc tu res .

o  Hangum Eng inee r ing  Consu l tan ts  (H .E .C . )  ! . r as  con t rae ted  toregenera tg  maps  the  end  o f  1990  and  to  i nc rease  on -s i t ecoo rd ina t i on .  
, i )

H'E 'c '  was  cont rac ted  s ta r t ing  1  Sept  .1991 to  imp lement  . r r$
*i:t 11:1 "-T^", t --"_ ff r3_t *_:?T? I lance pr osra;, ., iil.rT;"";."};l rG+
l|| 1..-"1_:::il_.-br." to coordinate arr on-rtte rnspJcii;;;-t=i$r
t he  D i v l s i on  and  t o  d i r ec t  compr i ance  ac t l v i t i e s .

* - f \

\J
\$

\Y;3:;3; *, ::"_tI:_*,"9_ -to co^nduet on-site water monitorirsxac t l v l t l e s  s ta r t l ng  Nov .  1991 .
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Pagc I
It0Gil
I Decerber l99l

A l t hough  t he  v i o l a t i ons  l i s t ed  i n  t he  re fe renced  D i v i s i on

le t t e r  may  i nd l ca te  a  need  f o r  be t t e r  coo rd ina t l on  t hey  do  no t

exh ib i t  a  pa t te rn  o f  w i l l f u l l y  o r  unwar ran ted  fa i l u re  to  comp ly

w i t h  t he  requ i remen ts  and  cond i t i ons  o f  t he  S ta te  o f  U tah  R514

Coa I  M in i ng  Ru les .  The  f i ve  v i o l a t i ons  c i t ed  i n  t he  re fe renced

le t t e r  a re  d l scussed  on  t he  a t t ached  pages .

The recent lmprovements implemented by Co-Op have been made as

a  consc ious  e f  f  o r t  t o  mee t  a I l  r egu la to ry  requ i remen ts .  I  am ab ta r .e

tha t  D iv i s ion  pe rsonne l  have  exp ressed  the l r  app rec ia t i on  fo r  t he

imp rovemen ts  made  (See  D i v l s i on  f e t t e r  da ted  29  oc tobe r  1991 i  and

I  am su re ,  t ha t  t he  improved  pa t te rn  w i l l  con t i nue  i n  a  pos i t i ve

d i r ec t i on .  P lease  con tac t  me  l f  I  can  ass i s t  you  w i t h  any  manne r .

Thank your

Wendel l  Owen,
Res  i den t  Agen t

cc :  COP Coa l  Deve lopmen t  Co .
enc losu re  (  s  ) .
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I Decerber 1991

c90-26-1 -1 . t fConduc t i ng  coa l  m in ing  and  rec lamat ion  w i thou t  a
va l  i d  coa l  m in ing  pe rm i t .  t f

The  requ i red  no t i ce  fo r  pub l i c  comment  b ras  pub l i shed  i n
Oc tobe r  1990 .  Th i s  no t i ce  i nc l uded  bo th  t he  app l i ca t i on  reques t
f o r  add i t i on  o f  t he  f ede ra l  l eases  and  t he  Pe rm i t  Renewa l .  The
no t i ce  was  g i ven  t o  t he  D i v i s i on  i n  Ju I y  1990  f o r  r ev i ew  and  no
commen ts  ! . r e re  rece i ved .  Fo l l ow ing  i n i t i a l  pub l i ca t l on  t he  D l v i s i on
no t i f i ed  Co-Op  tha t  t he  no t i ce  mus t  be  repub l i shed  w i th  the  fede ra l
l ease  add i t i ons  and  Pe rm i t  Renewa l  i s sues  sepa ra ted .  Th i s  ho ld  up
resu l ted  1n  pub l i c  hea r ings  be ing  de layed .  The  requ i remen t  f o r  new
base  maps  a l so  had  a  ma jo r  impac t  on  th i s  ma t te r .

N9 0-34-1- l  . nThe  maps  and  c ross  sec t i ons  i n  t he  m ine  p lan  a re
inaccu ra te  and  do  no t  re f l ec t  t he  ac tua l  ope ra t i on
as  conduc ted  on  the  g round .  .  .  .  r f

Th i s  l ssue  was  de te rm ined  du r ing  the  f i na l  s tages  o f  t he
Perm i t  Renewa l  p rocess .  Co-Op  H in ing  Company  con t rac ted  w i th
repu tab le  consu l tan ts  (  Ho r rocks  and  Coro I Io  Eng .  ,  Amer  i can  *Fo rk ,

U tah  and  B1ack  Hawk  Eng .  ,  He lpe r ,  U tah  )  t o  genera te  the  maps  tha t
were  used  to  ob ta in  the  o r i g ina l  pe rm i t  and  i n  the  app roved  pe rm i t
i n  t  990 .  These  maps  had  been  upda ted  as  requ i red  and  had  gone
th rough  !numerous  rev iews  by  the  D iv i s ion ,  Upon  rev iew  o f  t he
conce rns  as  to  the  accu racy  o f  t hese  maps  and  c ross  sec t i ons ,  Co-Op
in i t i a ted  p rocedures  to  genera te  new maps  us ing  ae r ia l  pho tog raphy
and  compu te r  genera ted  da ta  .  O lympus  Aer  l a l  Su rveys  Inc  .  ,  Sa I t
Lake  C i t y ,  U tah ,  was  con t rac ted  to  genera te  new base  map  da ta  p r i o r
t o  t he  i s suance  o f  t he  re fe renced  v i o l a t i on .

i lg  1-35-1-1  . I ns ta l l a t i on  o f
appr  ova l  .

I t H o i s t Road tr  wi  thout pr i  or

Be t te r  coo rd ina t i on  w i th  consu l tan ts  wou ld  have  p rec luded  th i s
v i o l a t i on .  The  ho i s t  r oad  was  cons t ruc ted  du r i ng  l ns ta l l a t i on  o f
dus t  con t ro l  s t r uc tu res .  The  road  i s  w i t h i n  t he  d i s t u rbed  a rea
boundar  i  es  .

N9  L -2  0 -1 -1  . H ind rance  v i o l a t i on .  r tFa i l u re  t o  subm i t  a l l
i n f o rma t i on  requ l red  by  t he  D i v i s i on  Orde r  i s sued
LL /27 /9A ,  ( i . e .  i t ems  i den t i f i ed  as  #8 ,  * I 4 t  f 17
and  #18 ) .

Th i s  v i o l a t i on  i s  cu r ren t l y  unde r  r ev i ew .  Commun ica t i on
conce rn lng  t he  i ncomp le te  i s sues  was  ma in ta i ned  con t l nuous l y  du r i ng
the  upg rad ing  o f  t he  m ine  p lan  and  i t  i s  f e l t  t ha t  i ssuance  o f  t he
v io l a t i on  was  no t  me r i t ed  due  t o  t he  na tu re  o f  t he  wo rk  requ i red .
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N91 -25 -7 -2 r .  r rFa i l u re  t o  ob ta i n  D i v i s i on  app rova l  be fo re
en la rg ing  the  shop  pad ,  t t

The  shop  pad  was  en la rged  due  to  p lacenen t  o f  ma te r  i a l
generated dur ing work  on Sediment  Pond t?Ar t  a t  the outs lope o f  the
shop pad .  The work be i  ng conducted on S ed iment Pond l tAfr  gtas
approved  by  the  D iv i s ion .  Equ ipmen t  ope ra to rs  were  no t  p rope r l y
fo l l ow ing  i ns t ruc t i ons  g i ven  them by  managemen t  when  they  p laced
the  ma te r i a l  i n  t h i s  l oca t i on .  Upon  rev i ew  o f  t he  s l t ua t i on  t he
D iv l s l on  was  no t l f i ed  o f  t he  s i t ua t i on  and  a  reques t  f o r  change  t o
the  p l an  was  made  by  H .E .C .  p r i o r  t o  i s suance  o f  t he  v i o l a t i on .
See  M .E .C ,  l e t t e r  da ted  24  June  199L .

t
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Norman H. Bangerter

Governor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
DMsion Director

TO:

FROM:

RE:

State of Utah
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 Wesl North Temple
3 Triad Center, Suite 350
salr Lake city, utah 84180-1203
801 -538-5340

February 25, L992

Dianne R. Nielson, Director

I
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I trlun":L>7t 2')

Lowell P. Braxton, Associate Director, Mining //4

Pattern of Violations Determination, Co-op Mining
Company. Bear Canyon Mine, ACT/015/025,_Emery County,
Utah

Attached please find a copy of the Divisionrs Pattern
of Violations (POV) procedure. A POV review conducted in
January, L992 substantiates three same or sirnilar violations for
Bear cinyon within a ]-2-month period, all three of the violations
having been upheld.

Section 5b of the POV policy requires the Associate
Director to provide written reconmendation to the Director
regarding unwarranted or wilIful fai lure to comply. Attached
please f ind Joseph C.  Hel f r ich ts  Ju ly  25,  L99L,  memo
substantiSting 20 or more points of greater degree of fault
having been awarded to each of the following violations:
N91-3 5-1-1  ,  N91--2  0-1-1 ,  N9 L-26-7 -2  (2  o f  2 ' )  .  Th is  assessment  o f
degree of fault was not changred on any of the violations upon
f inal izat ion. (The last ,  N9L-20-1-1 having been f inal ized
January  2O,  L992. )

This degree of fault should be considered in
determining if there has been an unwarranted or wiIlful fai lure
to comply. Per Section 5c of the POV procedure, a review of this
potential pattern by an Assistant Attorney General is requested.

Please ad.vise i f  addi t ional

vb
Attachments
cc :  J .  He l f r i ch
pov

information is reguired.

an equal opportunity employer

#7



May I ,  1986

1 . Track ing  Svs tem Data  En t r I

0 f f i ce  spec ia l i s t  fo r  coa l - f i e ld  inspec t ion
anc  upda te  da ta  f rom f ie ld  inspec t ions  on  a
fo r  the  NUV /CA t rack ing  sys tem.  Da ta  en t ry

I z.

I
d , .

b.I

I
I
I
I
I

Min ins  Sta f f  
N

Dianne R.  N ie lson,  D i r? . t  &N

Procedure  fo r  De te rmina t io l  o f  pa t te rn .  o f  V io la t ion :

I

ll
I
I
I

I
rl
I

TO:

FROM:

RE:

The fo l lowing procedure n i l l  be fo l lowed to  rev iev l is t ings
of  v io la t ions,  ident i fy  potent ia l  pat terns,  and make ddterminat ion i
concern ing pat terns  o f  v io l -a t ions.

, . . , .

data .w i l l  en te r
regu la r  bas is
r l i l t  i nc lude :

-N0v #
- type  o f  v io la t ion
-da te  i ssueo
- inspec to r

s ta tus  o f  the  assessment  (p roposed ,  f i na l )
- leve I  o f  appea l

Rev iew g f  T rack ing  Sys tem l r in tou t

compl iance  Coord ina to r  and  Assoc ia te  D i rec to r  w i l l
es tabr i sh  a  l i s t  o f  s im i la r  v io la t ions  fo r  pa t te rn -
rev iew purposes .

compl iance  coord ina to r  w i l l  rev iew the  PATTERN 

' .

t rack ing  sys tem on  a  month ly  bas is  and  no te  a l l
opera t ions  w i th  th ree-o r -more  same or  s im i la r
v io la t ions  dur ing  the  p rev ious  l z -month  per iod ,  based
on  the  da te  the  v j .o la t ion  was  i ssued .  A t  th i s  po in t ,
i t  i s  recogn ized  tha t  some o f  the  v io la t ions  may  no t
have  been  f ina r i zed  th rough  the  assessment  p rocess ,

A f te r  meet ing  w i th  the  F ie Id  spec ia l i s t  and  permi t
superv iso r  rgspons ib le  fo r  the  sub jec t  m in ing
opera t ion ,  the  comp l iance  coord ina to r  w i l l  p iepare  a

C .
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Page 2
Memoranc iu rn
Pat te rn  o f
May  1 ,  1986

Min ing  S ta f f
V io la t ions  Procec iu re

memoranoum en t i t l ed  T rac
Month  o f  ,  l  O l reCto r ,

The  memorandum v r i l l  i nc lude :

-opera to r
- I i s t i ng  o f  same o r ,  s im i la r  v io la t ions
-na tu re  o f  the  v io la t ions
- i ssue  da tes
-da tes  f i na l i  zed  o r  s ta tus  o f  appea ls  p rocess

ln i t i a l  De te rmina t ion  o f  Three-o r -More  V io la t ions

d .  Compl iance  Cooro ina to r  and  Assoc ia te  D i rec to r  w i l l
mee t  on  a  month ly  bas is ,  i f  necessaxy ,  to  rev iew
l i s t ings  on  the  memorandum.  Assoc ia te  D i rec to r ,  w i t ,h
ass is tance  o f  Compl iance  Coord ina to t ,  w i l l  de te rmine  '  '

i f  t he  in fo rmat ion  suppor ts  a  de te rmina t ion  o f  n th ree

same or  s im i la r  v io la t ions  w i th in  a  L?-month  per iod . I '

b .  The  de te rmina t ion  w i l l  be  based  on  i ssuance  da te ,  no t
f ina l i zed  assessmen!  da te .  I f  the  v io la t ion  i s  la te r
va ,qa ted ,  i t  w i l l  no t  be  cons idered  in  the  l i s t i -ng .

c .  Assoc ia te  D i rec to r  w i l l  p repare  a  memoranc jum en t i t l ed
0pera to rs  w i th  .  Three-o r -h lo re  Samq or .  S iP i la I

e i iod  to  the  f i l e  '
i t h  cop ies  to :

-0SM A lbuquerque  F ie ld  Of f i ce
-D0G[, . |  Di rec t  or
-Compl iance  Coord ina to r

F ina l i zea  Assessments

No fu r ther  ac t ion  w i l l  be  taken  concern ing  a  rev iew o f  the
pa t te rn  s ta tus  un t i t  a l l  sub j  ec t  v io la t ions  have  been
f ina l i zed ,  € i the r  th rough  no t i f i ca t ion  to  the  opera to r  w i th
no  Iesponse  w i th in  70  days ,  o I  th rough  the  assessment
con fe rence  o r  Board  hear ing .

3 .

'l
I
I
I
I
I
I
I

4.

i' I 
5'

I

Reco rnmenda t i on  on  r rUnwar ran ted  o r r t ' | i l I f u I  Fa i lu re  to  Com

I f  sub jec t  v io la t ions
assessment  such  tha t

a re  sus ta ined  th rough  the  f ina l
a  po ten t ia l  pa t te rn  s t i l l  ex is ts ,
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the  Assoc ia td  D i rec to r  and  the  Compl iance  Coord ina to r
w i l l  rev iew each  v io la t ion  regarc i ing  f runv la r ran ted  o r
w i l l f u I  fa i l u re  to  comp ly .  "

Assoc ia te  D i rec to r  w i l l  p repare  a  memoranc ium en t i t l ed
Rev iew o f  V io la t ions  fo r  Unwar ran ted  o r  } { i l l f u I
Fa iLure  to_ggrnp Iy . ,  to  the  D i rec to r ,  i nd ica t ing  whether

t ion  i s  deemed to -  represen t  in
unwar ran ted  o r  w iL l fu l  fa i l u re  to  comp ly  and ,  h€nce ,
whether  a  po ten t ia l  pa t te rn  o f  v io la t ions  i s  deemed to
ex is t .

The  D i rec to r  w i l l  reques t  tha t  the  Ass is tan t  A t to rney
Genera l  rev j -ew the  memoranc jum and  p rov ide  comments  to
the  D i rec to r ,

I f theD i rec to rconcurSwi thorde te rmines ,basedon
th is  memotandum,  the  Ass is tan t  A t to rney  Genera l  I  s
ccmments ,  anc i  the  suppor t ing  da ta ,  tha t  a  po ten t ia l
pa t te rn  does  no t  ex is t ,  the '  D i rec to r  w i l l  f i na l i ze  the
rev iew w i th  a  cover  memorandum to  the  f i l e  w i th
suppor t ing  mate r ia l  a t tached .  Th is  memorandum w i l l  be
cop iec i  to  the :

i ' , \

-0SM A lbuquerque  F ie ld  Of f i ce
-Assoc ia te  D i rec to r
-Compl iance  Coord ina to r

6 . Not i f i ca t ion  o f  Po ten t ia l  Pa t te rn  In fo rma l  Con fe rence

d .  I f  the  D i rec to r  concurs  w i th  o r  de te rmines ,  based  on
the  Assoc ia te  D i rec to r rs  memorandum,  the  Ass is tan t
A t to rney  Genera l rs  comments ,  and  the  suppor t ing  da ta ,
tha t  a  po ten t ia l  pa t te rn  does  ex is t ,  the  D i rec to r  w i l l
p repare  a  memorandum summar iz ing  th i s ,  w i th  a t tached ,
suppor t ing  mate r ia l .  The  memorandum to  f i l e  w i l l  be
cop ied  to :

-0SM A lbuquexgue  F ie ld  0 f f i ce
-Assoc ia te  D i rec to r
, -Ass is tan t  A t to rney  Genera l
-Compl iance  Cc 'o rd ina to r

b .  The  opera to r  w i l l  be  no t i f i ed  by  le t te r  tha t  he  has
incur red  th ree-o r -more  v io la t ions  dur ing  a  lZ -month
per i .od  and  tha t  the  po  ten t ia l  ex is ts  f  o r  a  pa t te rn  o f
v io la t ions .  The  opera to r  w i l l  be  g iven  an  oppor tun i t y

d .

'l
I
I
I
I
I
I
I
I
t

t
t
t),
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to  reques t ,  w i th in  30  days ,  an  in fo rma l  con fe rence
wi th  the  D iv i s ion  to  d iscuss  the  r tunwar ran ted  o r
w i l f fu l  fa i l u re  to  comp ly "  na tu re  o f  the  v io la t ions .
The  con fe rence  w i l l  be  cha i red  by  the  D i rec to r .
Cop ies  o f  th i s  le t te r  w i I I  go  to :

-OSM A lbuquerque  F ie1d  0 f f i ce
-Assoc ia te  D i rec to r
-Ass is tan t  A t to rney  Genera l
-Compl iance  Coord ina to r
- f i l e

7  .  Pa t te rn  o f  V io la t ions

? ,  I f  the  con fe renc" - i=  no t  reques ted  w i th in  l0  daYs ,  the
D i rec to r  w i l l  make  a  de te rmi -na t ion  w i thou t  bene f i t  o f  ' :

a  con f  e rence .

b .  I f  the  con fe rence  i s  he1d ,  the  D i rec to r  w i l l  cons ider
in fo lmat ion  f rom the  con fe rence  and  make  a
de te rmina t ion  as  to  whe ther  a  pa t te rn  o f  v io la t ions
e4 iP ts .

c .  The  D i rec to r  w i l l  no t i f y  the  opera t ion  o f  the
f  i nd i .ngs .  Cop ies  o f  the  le t te r  w i l l  be  sen t  to :

OSM A lbuquerque  F ie ld  0 f f i ce
Assoc ia te  D i rec to r
Ass is tan t  A t to rney  Genera l  '  :
Compl iance  Coord ina to r
f i l e

d .  I f  a  f i nd ing  o f  f ' no  pa t te rn  o f  v io la t ions t '  i s  rnade ,
[here  w i l l  be  no  fu r ther  ac t ion .

€ .  I f  a  f i nc i ing  o f  r rex is tence  o f  a  pa t te rn  o f  v io la t ions r l
i s  made,  the  D iv i s ion  w i l l  pe t i t i on  the  Board  o f  0 i1 '
Gas  and-Min ing  fo r  an  o rder  to  show cause  as  to  why
the  pe lm i t  shou ld  no t  be  suspended  o r  levoked .

Board  Hear ing

E.  The  Board  w i l l  hand le  the  D iv i s ion 's  pe t i t i on  in
accordance  w i th  i t s  p rocedura l  ru1es .

I
i1

I
I

,l
I
I
I
I
t
I
I

8 .
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I f  a  consen t  o rder  i s  leached  p r io r  to  the  hear ing t
the  te rms and  cond i t i ons  o f  the  consen t  o rder  w i l l
become a  mat te r  o f  Pub l i c  record -

I f  the  hear ing  i s  conduc ted  be fo le  the  Board ,  the
tes t imony  and  o tder  o f  the  Board  w i l l  be  a  mat te r  o - f
pub l i c  record .  The  p rov is ions  o f  the  Board  o rder  w i l l' ne  

ca r r ied  ou t  by  the  D iv i s ion ,  as  app l i cab le .

O .

I
I
I

C .

9. Rev i .ev r  o f  pas t  Pa t te rns  o f  V io la t ions  S ta tu te  o f  L im i ta t ions

I
I
I
I
I

I
I
I
I
I
t

?.  The  above  p rocec iu re  w i l l  be  exped i t i ous ly  pursued  f  o r
a  rev iew o f  pas t  v io la t ions  wh ich  may  no t  have  been
rev iewed.

b .  The  s  ta tu te  o f  l im i ta t ion  fo r  the  D iv i s ion  a
de te rmina t ion  o f  a  pa t te rn  o f  v io la t ions  i s  two  years t
based  on  Sec t ion  40-8 -9  (4  )  ,  U tah  Code Anno ta ted  '  Th is
means  tha t  the  D iv i s ion r  s  f i nd ing  mus t  be  made be fo re
the  mos t  recen t  o f  the  v io la t lons  compr is ing  a  pa t te rn
is  two  years  o ld ,  based  on  the  da te  o f  i ssuance  o f  the
v io la t ion .

.  . . \ i

I ::, R.  H.
Board
R. v{.
M. C.
B ,  l { .

Hagen
o f  0 i1 ,  Gas  &  Min ing
Dan ie ls
l4oench
Rober t  s

0550v-1-5
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Gorctnor

Dee C. F'ri::en-
Erecutivc Uirt<or

Dianne R Nielson. Ph.D.
Dtvision Dir€ctor

Siate of Utah
DEPARTMENT OF NATURAL RESOI.IRCES
DMSION OF OIL, GAS AND MINING
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355 West Norlh TemPle

3 Triad Cenler. Suite 350

salr Lake Cily. Utah 84180-1203

801 -538-5340

July 25, 1991

TO:

FROM:

RE:

Lowell P. Braxton, Associate Director, Mining

Joseph G. Helfrich, Regulatory Program Coor

Tracki m Review f, EM

The preliminary pattern search for the months of July 1990 to July 1991,
indicates that the referenced operator has accrued three or more, same or similar
violations within the past twelve month period.

Co-Op Mining ComPanY ' ACT/015/025

ibe 
Gompliance records for NOV #N91 -26-7-2 212 are provided-

A:\PATTSEAR.TRA
an equal opportunity emPloYer

Violaiion
lssu.e
Dates Nature of Violation lnspector Status Negligence

c9G,2G1-1 filaaso Conducting mining and
reclam ation operations
without a valid coal mining
permit

Bill Malencilt Civil Penatty
Paid
1?06/e0;
No Appeal

No
Negligence;
0 Points

N90-"1-1-1
i

1u26lso Failure to accurately depict
the surface facilities of the
mining operation in the
mining and reclamation
plan

Jesse Kelley CMI Penalty
Paid
o4,l13ls1;
No Appeal

Negligence;
12 Points

N91€s-1-1 a2l27ls1 Failure to conduct mining
and reclamation activities in
accordance with the
approved permit

Susan While Civil Penatty
Paid
06/21/e1;
No Appeal

Greater
Degree of
Fauh; 23
Points

N91€0-1-1 0l'l26le1 Failure to comply with the
terms and conditions of the
approved mining and
reclamation plan

Pamela
Grubaugh-
Littig

Finalized
o7os/e1;
Assessment
Conference
Pending

Greater
Degree of
Fault; 20
points

N91-26-7-2
2t2

07lo"le1 Conducting mining and
reclamation operations
without a valid coal mining
permit,

Bill Malencik Proposed
Assessment
ail23ls1

Greater
Degree of
Fault; 25
points
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I $ State of lJtah

I
Norman H. Bangerter

Governor

Dee C. Hansen
Executirae Director

Dianne R. Nielson, Ph.D.
Division Director

DEPARTMENT OF NATURAL RESOIIRCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350
Sall Lake City, Utah 84180-1203
801 -538-5340

I
I May 15, L992

t CERTIFIED MAIL
P  07  4  979  659

Mr. Wendell Owen
Co-op Mining Company
P.  O .  Box  1245
Hunt ington, Utah 84528

Dear Mr.  Owen:

Re: Notice Of Potential Pattern Of Violations ,By Co-op Mihing
Companll At Its Bear Canyon Mine, ACT/015/025, Emery Countv,
Utah

The purpose of this letter 
' is 

to inform you that, in
accordance with Utah Admin. R545-4OO-330, I have determined that
Co-op Mining Company has a potential pattern of violations at its
Bear Canyon Mine. Attached are copies of the reviews which form
the basis for this determination. The Division procedure for
determining a pattern of violations is also attached.

A determination of a pattern of violations includes two
separate f indings:

1. The permittee has incurred three or more violations of
the same or related requirements of the State Program or
the permit  dur ing a l2 lmonth per iod (R545-40O-332.L00) ,
and

2. Each of those violations was caused by the permittee
wil lfu1ly or through unwarranted failure to comply (R645-
400 -332 .200 )  .

In this case, the determination of a potential pattern of
violat ions is based. on the occurrence of v ibtat ions Ngf -95-1-1,
N91-20-1--1,  and N91-2 6-7-2 (2 of  2\  .  Other v iolat ions reviewed in
conjunct ion with the determinat ion include violat ions N91-2 6-7-2 (1
o f  2 )  ,  N9L-35 -8 -1 ,  N90-35 -1 -1 ,  N90  -25 -L -7 ,  and  l I 91 -2  6 -4 -3  (1  o f  3 )  .

I
I
I
I
I
I
I
I
I
I
I
I
I an equal opportunity employer

_#8
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Page 2
Wendell Owen
May 15, L992

In accordance with Division procedure, Co-op Mining Conpany is
now provided the opportunity to request an informal hearing to
revj-ew the potential pattern of violations. The fact of the
occurrence of three or more violations of same or similar
reguirements of the State Program or the perrnit is considered by
the Division to be prima facie evidence because the three above-
stated violation were all determined to have occurred and were not
successful ly appealed. I t  wi l l  be Co-opts burden or
responsibil i ty, i f an informal conference is held, to prove that
the violations were not caused by the permittee witttul ly or
through unwarranted failure to comply.

An informal hearing wil l  be held, if i t  is requested by Co-op
Mining Company in writ ing to the Division within 30 days of receipt
of this letter. If an informal hearing is not requested, the
Division wil l  request that the Board issue an Order To Show Cause
as to why Co-op Mining Company's permit f or the Bear Canyon 'Mine

should not be revoked or suspended.

If you have any questions regarding these procedures or
rev iews,  p lease contact  me or  V ick i  Ba i ley  a t  (801)  538-5340.

Please recoqnize that Co-opts fai lure to resnond or prevai l  in
this matte.r may result in the revocatioD or suspension of Co-opts
permit to conduct coal mining activit ies at the Bear Canyon Mine-=

Best regrards,

Attachments
cc:  E.  K ingston

K. Mangum
L. Braxton
P. Grubaugh-Litt ig
J .  He l f r ich
T.  Mi tche l l
R. Hagen
W. Malenc ik

QvJtLr,-,
Dianne  R .  N ie l son ,  Ph .D .
Director
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$
Norman H. Bang,ert€r

Gonrnor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
Division Director

State of lltah
DEPARTMENT OF NATURAL RESOIIRCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center. Suite 350
Salt Lake City, Ulah 84180-1203
801 -538-5340

July 25, 1991

Lowell P, Braxton, Associate Director, Mining

Joseph C. Helfrich, Regulatory Program Coordinat

TO:

FHOM:

RE: Review e Months

The preliminary pattern search for the months of July
indicates that the referenced operator has accrued three or more;
violations within the past twelve month period.

Co-Op Mining Company

N
1 991

1990 to July 1991,
same or similar

ACT/01 51025

Compliance records for Nov #Ngl -26-T-2 212 are provided.
jbe
A:\PATTSEAR.TRA

an equal opportunily employer

Violation
lssue
Dates Nature of Violation Inspector Status Negligence

c90-26-1-1 11102190 Conducting mining and
reclamatipn operations
without a valid coal mining
permit

Bill Malencik Civil Penalty
Paid
12106190;
No Appeal

No
Negligence;
0 Points

N90€4-1-1 11126190 Failure to accurately depict
the surface facilities of the
mining operation in the
mining and reclamation
plan

Jesse Kelley Civil Penalty
Paid
o4l13ls1;
No Appeal

Negligence;
12 Points

N91€5-1-1 o21zil91 Failure to conduct mining
and reclamation activities in
accordance with the
approved permit

Susan White Civil Penalty
Paid
o6121191;
No Appeal

Greater
Degree of
Fauh; 23
Points

N91-20-1-1 04126191 Failure to comply with the
terms and conditions of the
approved mining and
reclamation plan

Pamela
Grubaugh-
Linig

Finalized
oilas,F1:
Assessment
Conference
Pending

Greater
Degree of
Fautt; 20
points

N91-26-7-2
2lz

a7lazle1 Conducting mining and
reclamation operations
without a valid coal mining
permit.

Bill Malencik Proposed
Assessment
oil231s1

Greater
Degree of
Fauh;25
points
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IN THE MATTER OF THE POTENTIAL :
PATTERN OF VTOLATTONS, INCLUDING
NOTTCES OF VTOLATION N91-35-1 -1 , :
N 9 1 - 2 O - 1 - L ,  A N D  N e 1 - 2 6 - 7 - 2 ( # 2 )  ,
co-oP MINING COMPANY, BEAR :
CANYON IIINE , ACT / O15 / O25 , EMERY
CoIINTY, UTAH .

On JuIy

( rrDivis ion[ )  held

Pres id ing:

Pet i t ioner :
(  r rCo-opt t  

)

pattern of violations represented by the above-referenced Notices

of Violation ( rrNoVrts) . The informal hearing was held at the

request of the operator/permittee Co-op Mining Company ( rf Co-optt )

and in accordance with Utah Admin. R6 45-400-332 and the Division

policy ( trPolicy" ) entit led Proc-edure For Determination o-f Pattern

Of  V io la t ions,  Utah.Code Ann.  Sect ion l0- lO,  ds  rev ised Apr i l  28,

Lggz. The purpose of the hearing is to provide an opportunity for

Co-op to prove to the Division that the above-referenced NOVs were

not caused by Co-op wil l ful ly or through unwarranted failure to

comply. The following individuals attended the informal

conference l

FTNDINGS, CONCLUSIONS
AND ORDER

INFORMAL HEARTNG
cAusE No. AcT/015 lozs

---ooOoo---

L992, the Divis ion of  Oi l ,  Gas and Mining

informal hearing concerning the potential

Dianne R. Nielson, Director
Div is ion o f  o i l ,  Gas and Min ing

Carl  Kingston, Esq.
Counsel for Co-op Mining Company

WendeII Owen
Resident Agent
Co-op Mining Company / ' r  )

Llrtyol {:71s'

4r
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Div i s ion :

Board:

E1don Kingston
Co-op Mining Company

Kimly Mangum
Mangum Engineering
Consultant to Co-op Mining Company

Lowell Braxton
Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor

Thomas A. Mitchel l ,  Esg.
Assistant Attorney General
State of Utah
Counsel for the Division

Joe Helfrich
Assessment Off icer

The Findings, Conclusions, and Order in this matter are

based on information provided in connection with this informal

hea r i ngand in fo rma t i on in the f i 1eso f t heD iv i s i on .

FINDTNGS OF FACT

', 1-. Notice of this hearing was properly given.

2  .  NOVs N9l - -3  5-1- l -  ,  N91-2 0-1-1  ,  and N9l - -2  6-7  -2  (#2,  have

been identif ied by the Division as constituting a potential pattern

of v iolat ions, in accordance vr i th Utah Adrnin.  R645-400-332 and the

Po l i cy .

3 .  NOVs  N91-35 -1 -1 ,  N91- -20 -1 -1 ,  and  N91-26 -7 -2 (#21  have

been determined to hdve occurred. The fact of violation was not

appea led  i n  N91-35 -L -L  and  N91-26 -7 -2 (#2 ) .  The  fac t  o f  v i o la t i on

was appealed in N91--20- l-- l - ,  the fact  of  v iolat ion was upheld in an

informal conference, and the informal order was not appealed.

- 2 -
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.

rn i ts consideration i t  whether the violat ions were

caused, willfully or through unwarranted failure to comply, the

Division also reviewed. other violations at the Bear Canyon Mine,

inc lud ing N91, -2  6-7  -2  (#L)  ,  N91-3 5-8-1 ,  N9 0-3  5-1-1 ,  N9 A-25-1-1  ,  and

N91 -26 -4 -3  (31 )  .

5 .  N9L-35-1- l -  was issued on February  27,  1991,  based on

an inspect ion conducted on February 22 ,  1991, for fa i lure to

conduct mining and reclamation activit ies in accordance with the

approved plan, failure to include a detailed description of each

road constructed, used or maintained within the perrnit area, and

failure to remove topsoil from the area to be disturbed, in

v io la t ion o f  Utah Adrn in .  R614 (545)  -301-534.100 through 130,

R614  (645 )  - 301 -527  . LAA  I  R6 l -4  ( 645 )  - 3OL-527 .2OO th rough  zLO,  23Q;  and

24A,  R614  (  645 )  -30  L -232 . l -OO,  and ,  U tah  Code  Ann .  40 -10 -18  (  j  )  .  .  
-Th "

unauthorized construction consisted. of a road which was bladed from

the top of the upper road. (near upper pad) to the coal shoot where

a ho is t  wAs ins ta l led.

6.  With respect to N91-35-1-1, Wendel l  Owen stated that

he gave Co-op employee Kevin Peterson specif ic directions as to how

the coal was to be removed from around the coal shoot. According

to Mr. Owen, the violation occurred because the employee did not

fo l low Mr .  Owents  d i rec t ions.

7.  The f inal  assessment of  NOV N91-35-1-1 included the

ass ignment  o f  23 po in ts  for  neg l igence.  On a sca le  o f  0-30 po in ts ,

the range of 1,6-30 negligence points represents a greater degree of

fau l t .

- 3 -
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8.  NOV N91-20-1-1 was wi i t t " t t  on Apri l  26, LggL, for

failure to operate in accord.ance and compliance with the terms and

conditions of the permit, all applicable performance standards and

requirements of the State Program, specif ically for failure to

submit aII maps and information reguired by the Division Order

issued November  27,  L990,  i tems 8,  L4,  L7,  and 18.  Prov is ions

violated were Utah Admin. R614 (  645) -3OO-143 and R614 (645) -303'21-2 -

The d.etermination of insufficiency of the maps which prompted the

Division Ord.er, was based. on f ield inspections and review of plan

maps and information. Because the violation was written for

failure to comply with the Dj-vision order and by its nature did not

require substantiation through a field inspection, ED inspection

was not conducted prior to issuance of the violation . 
. ' .  .

g.  With respect to N91-20-L-1, Co-op bel ieves that they

attempted in good, faith to redo the maps required in the Division

Order. Co-op did not know that the Division would reguire new maps

unti l the' Division Ord.er was written. Co-op anticipated that it

would take 6-8 months to redo the maps, The Division originally

required that the maps be submitted in 90 days. That deadline was

extend.ed to March 27 ,  L991, a per iod of  approximately 4.5 months.

When the consultant who usually does Co-opts maps was unable to do

the work, Co-op hired two other consulting groups to redo the maps-

Co-op requested an additional extension, but the request was not

t i rnely made.

10. The f inal  assessment of  NOV N9L-20-1-1 included the

assignment of  20 points for negl igence. On a scale of  O-30 points,
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the range of 16-30 negligence points represents a greater degree of

fau l t .

11. NOV N91-2 5-7-2 (#2) was wri t ten on July 2 ,  L99L,

based on an inspect ion on JuIy L,  1991, for fa i lure to obtain

Division approval before enlarging the shop pad, in violation of

Utah Admin.  R614 (  645)  -300-143.

L2.  w i th  respect  to  N91-26-7-z(#z l ,  Co-op s ta ted that

the objective was to clean out a pond. The material from the pond

had previously been taken to another pad area. However, when the

pond was enlarged, Co-op's plan did not designate where the

material was to be taken. The material was used to enlarge a pad

which had not been designated to receive the material. Wendell

Owen was responsible for the work, but was not there when the'work

occurred.

l -3 .  The f  ina l  assessment  o f  NOV N91-2 6-7-2(#2)  inc luded

the assignment of  25 points for negl igence. On a scale of  0-30

points,  the range of 16-30 negl igence points represents a greater

degree of faul t .

CONCLUSIONS OF LAW

l- .  The occur rence o f  NOVs N91-35-1-1 ,  N9L-20-1-L ,  and

N91-26-7-2(#2) const i tuted a potent ial  pattern of  three same or

simi lar v iolat ionsr ds provided in Utah Admin. R645-400-332 and the

Policy, thereby causing the opportunity for this informal hearing.

2. The presumption, in evaluating whether the

- 5 -
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violations were caused by the permittee wil l ful ly or through

unwarranted. failure to comply, assumes that a person intends the

probable and logical consequences of his actions. As provided in

Utah Admin. R6 45-4OO-3 31, a f inding of uru.rarranted failure to

comply will be based upon a demonstration of greater than ordinary

negligence on the part of the permittee. No evidence has been

provided which rebuts this presumption.

3. The Director has reviewed the history of these three

v io la t i ons ,  N91-35 -L -1 ,  N91-20 -1 -1 ,  and  N91-26 -7 -2 (#21  ,  as  regu i red

by Utah Admin.  R6 45-400-332.3 .00 and the Pol icy .

4 .  The violat ions in N9 L-3 5- l --1 and N91-2 5-7 -2 were

directly related to the wil l ful and unwarranted failure of Co-op

management to sufficiently supervise employees to ensure that the

work was properly conducted in accordance with the approved P{an.

In both NoVs, the permittee was determined to have demonstrated

greater than ordinary negligence.

" 5.  NOV N9l--20-L-1 was caused by Co-op's fai lure to meet

a deadline for submission of maps and information. Failure of the

permittee to dil igently complete an abatement is not justif ication

for extension of the abatement t ime, ds delineated in Utah Admin.

R645-400-324. However,  there is reason to bel ieve that the fai lure

to timely abatement may have been caused by factors in addition to

negl igence or lack of  di l igence. fn considerat j -on of  the work to be

done and Co-op's efforts to complete that work, the nature of the

response does not constitute a wil l ful or unwarranted, failure to

comply.

- 6 -
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6. The Director has considered the existence of

pattern of violations based. on two or more Division inspections,

required by Utah Adrnin.  R64 5-400-332.1O0 and the Pol icy.

7 .  NOVs N91-3 5-1--1 and N91-2 6-7 -2 (#ZY const i tute

pattern of violations caused by wil l fu1 and unwarranted failure

comply r ds def ined by Utah Adrnin , R54 5 -4 0 0-3 3 2 .

ORDER

1.  NOVs N91-35-1-1  and N91-2 6-7-2  (#21 const i tu te  a

pattern of violations caused by wil l ful fai lure to complyr ds

de f i ned  by  U tah  Admin .  R645-400-332 .LOO.

2. By this order,  Co-op is not i f ied of  the Divis ion's

determinat ion of  a pattern of  v iolat ions.

3 . The Division hereby determines and reconrmends to _the

Board that an Order To Show Cause be issued pursuant to Utah Admin.

R645-400-331-,  said Order To Show Cause to include a reconmendat ion

f or a a e -irour suspens ion of mining operations .

4. Co-op has the right to an appeal of this Informal

Order. That appeal is provided through the above-referenced Order

to Show Cause. The Board witl notify Co-op regarding the date of

the formal hearing to consider the Order To Show Cause.

SO DETERMINED AND ORDERED this o f  Ju Iy  ,  L99? .

Divis ion
State of

a
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CERTIFICATE OF }IAILING

I hereby certJ-fy that f caused a true and correct
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No.
to be mai led by cert i f ied mai l ,  postage prepaid,  the
JuIy  L992,  to  the fo l lowing:

CarI  Kingston, Esq.
Attorney for Co-Op
53 West Angelo Avenue
P .O .  Box  15809
Salt  Lake City,  Utah 84Ll"5

Wendell Owen
co-op Mining company
P .O .  Box  L245
Hunt ington, Utah 84528

Eldon Kingston
Co-Op Mining Company
P.O.  Box  ] -245
Hunt ington, Utah 84528

Kim1y Mangum
Mangum Engineering
388 E Boynton Road
Kaysv i l le  Utah 84037

copy of the
ACT/015  lO25
28th day of

Y"{'it'"\ h ' VIL'l'L*n'

- 8 -


